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No. 30.—REUBEN and CHaRLEs JoRDAN, plaintiffs in error, 
vs. JOHN W. PoRTERFIELD, defendant in error. 


[1.] A ca. sa. which was erroneously dated, so that at the time it was dated, 
the person in whose name it bore ‘este was not a Judge of the Court from 
which it issued, is not void, but only irregular; and a Sheriff will not be 
protected who refuses, on this ground, to execute it. 


Rule vs. Sheriff, in Madison Superior Court. Decision by 
Judge ANDREWS, at March Term, 1855. 


A ca. sa. in favor of Reuben and Charles Jordan vs. Jeffer- 
son Culbertson, was placed in the hands of the Sheriff of Mad- 
ison County. The Sheriff arrested Culbertson and discharg- 
ed him, om his giving bond, conditioned “that in the event 
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Culbertson should be cast in said suit, they should well and 
truly pay the condemnation money,” &c. At March Term, 
1855, a rule nist was granted against the Sheriff, to show 
cause why he should not pay over the amount due on said ca. 
sa. The Sheriff made return, showing various grounds, all 
of which were over-ruled by the Court, except the following: 
‘‘ Because the ca. sa. bears test in the name of Garnett An- 
drews, who, at the date of its issue, was not one of the Judges 
of the Superior Courts of said State ;’’ which ground was sus- 
tained, and the rule refused. To this decision plaintiffs’ 
Counsel excepted. 

Plaintiffs’ Counsel proposed to prove that the ca. sa. bore 
a wrong date, by a clerical mistake, and that it was actually 
issued in December, 1854; and also moved to amend the ca. 
sa. as to this clerical mistake. All of which was refused by 
the Court, and plaintiffs excepted. 

Upon these exceptions, error is assigned. 


T. W. Tuomas; T. R. R. Coss, for plaintiffs in error. 


PreeEpLes; Cops & Hutt, for defendant in error. 


By the Court.—Starnes, J. delivering the opinion. 


Requiring this record to speak strictly for itself, it shows 
nothing more than a defect in the teste of this ca. sa. If the 
Sheriff was to know that Garnett Andrews was not Judge of 
the Superior Court in December, 1852, (the date of the pro- 
cess,) he should be required also to have known that this was 
amere defect in the teste of the ca. sa.; that this teste was 
mere matter of form—not a substantial portion of the execu- 
tion, and that the defect was therefore merely an irregularity, 
and did not vitiate that process. 

In such cases of mere irregularity of process, an officer re- 
fuses to act, upon his peril. 

We think the natural presumption in this case was, that 
there was a clerical mistake as to the date, and if the Sheriff 
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found that this defect was an obstacle in the way of executing 
the process, it was his duty to have brought it to the attention 
of the Clerk, in which event, the mistake might have been 
remedied. ‘The idea of permitting him to shelter himsclf un- 
der such a plea, on account of failure to take a proper bond, 
cannot be tolerated for a moment. 

Judgment reversed. 





No. 31.—A.zert C. Marruews, plaintiff in error, 7s. WIL- 
LIAM Pass, defendant in error. 


[1.] A person aids a debtor to remove himself and his property out of the 
State: JZeld, that an action on the case does not lie against that person, 
at the suit of the creditor. 


Case. Decision by Judge ANDREWs, March Term, 1855. 


Albert C. Matthews brought an action against William 
Pass, alleging that one James Bridges was indebted to him 
in the sum of five hundred dollars, on promissory notes and 
accounts; and that William Pass, well knowing the same, 
and intending to injure and defraud said Matthews, by caus- 
ing him to suffer the loss of said sums of money, did then 
and there conspire, and fraudulently and feloniously agree 
with the said Bridges, to aid him in running away from the 
County and State and carrying off his property, viz: 4 slaves, 
worth $2500, and other property worth $500; and did actu- 
ally aid said Bridges in running away from said County and 
State and carrying off his property: whereby, the said debt 
due by Bridges to Matthews, became totally lost, tothe dam- 
age, Ke. 

Defendant’s Counsel demurred to this declaration, on the 
ground that no cause of action was set forth therein. 
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The Court sustained the demurrer, and this decision is as- 
signed as error. 


Tos. W. Tuomas, for plaintiff in error. 


T. R. R. Cops, for defendant in error. 


By the Court.—Bxnnine, J. delivering the opinion. 


[1.] Is there any cause of action set forth in the declara- 
tion ? 

The plaintiff’s argument that there is, if I understand it 
aright, may be stated as follows: 

1. You may have an action in some form, against another, 
for every act of his which is unlawful and which injures you. 

2. When no form of action is specially given, you may 
have an action on the case. 

3. Any act which a law impliedly forbids, is unlawful; as 
much so as is any act which a law expressly forbids. 

4, The Attachment Law impliedly forbids a debtor to re- 
move out of the State; and thus, to place himself beyond the 
reach of ordinary legal process. 

5. It is therefore unlawful in a debtor to remove out of the 
State. 

6. If it is unlawful in a debtor to remove out of the State, it 
must be unlawful in another person to aid him so to remove. 

7. No form of action is specially given against such other 
person; therefore, he may be sued in case. 

The fourth of these propositions, to say nothing about the 
others, cannot be admitted. 

A man, even if he is a debtor, is a freeman until he has 
been arrested by some legal process, at the suit of his credi- 
tor. Until that has been done, he has the right to take his 
person whithersoever he will. 

Equally has he the right to remove his property. As to 
his property, there certainly is no law which makes it unlaw- 
ful for him to send or remove that out of the State. Until 
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his creditor has obtained a lien on his property, he has full 
control over it. 

There is nothing in the Attachment Law inconsistent with 
this doctrine. Indeed, the object of the Attachment Law 
seems to have been to obviate the consequences of the truth 
of this very doctrine. It says to a creditor, this, your debtor, 
has the right to take himself and his property out of the 
State; but while he is going, you may attach his property if 
you can ; if you cannot, you will get no lien on it; the pro- 
perty will be his to sell, or to keep, or to remove. 

But if it is not an unlawful act in a debtor to remove from 
the State, and to carry with him his property, it is not an 
unlawful act in another to assist him to remove, and to assist 
him to carry with him his property. 

Again: Will the law ever hear a plaintiff unless he can 
state two things: first, that he has been damaged; secondly, 
that the damage was, to a certainty, the effect of the act of 
the defendant. If the plaintiff says I have been damaged, 
but it is not certain whether I should not have been equally 
damaged if the defendant had not done what I charge him 
with having done, can he be heard? Does he state a cause 
of action ? 

What more than this does the plaintiff in this case say? 
He would have itunderstood that it would have been his in- 
tention tg sue his debtor, Bridges, and that he was prevented 
from executing this intention which he would have had, by 
the removal of Bridges, with his property, from the State. 
Admit that what would have been his intention, is a provable 
thing; yet, how can it ever be made appear that the removal — 
of Bridges and his property would not have happened, even if 
the defendant, Pass, had taken no part in such removal? 
How can it ever be made appear that Bridges would not have 
been able to effect his removal without the aid of any one, or 
would not have been able to get the aid of some person other 
than Pass? 

There is no precedent for this case; and the case is such, 
that if there had been law for it, there would have been a:pre- 
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cedent for it. It is hardly possible that there would not have 
been. Cases like this have been continually occurring ever 
since the birth of credit. Has there ever been a time when 
men were not aiding debtors to evade the payment of their 
debts? Yet, there is not to be found an instance of an ac- 
tion on the case against such men, by the creditor. If the 
law had been such as to give the creditor that action, should 
we not, at some time, have seen the creditor resorting to the 
action? Cases may be of such a character, that if they are 
without the support of a precedent, it may be almost certainly 
said, that it is because they are without the support of law. 
And this is one of them. 

If we were at liberty to take the decisions of other States as 
precedents for the decisions of this, we might, with ease, find 
them against this case. Lamb vs. Stone, (11 Pick. 527,) isa 
strong one against it. In that case, the many and grave 
practical difficulties with which a case of this kind has to con- 
tend, are well stated. 

This plaintiff claims from the defendant damages to an 
amount equal to the amount of his debts. Suppose he should 
recover damages to that amount, what would become of those 
debts—would he be entitled to recover them, too, out of the 
debtor, if he could find him in another State? Would they 
be extinguished? |The recovery against Pags being in tort, 
he could set up no title te them by subrogation or otherwisé. 
Indeed, Pass would not be entitled to an action over against 
Bridges, for his re-imbursement. But I suppose the plaintiff 
would be entitled to go on against his debtor, Bridges, if he 
could find him and collect the debts out of him. Itis to be 
remembered that Bridges is to be considered amply able to 
pay the debts, wherever he is, for he carried away with him 
property worth much more than they amount to. Nor is it 
to be assumed, that because Bridges is outside of this State, 
he is outside the pale of law. Itis not to be assumed, 
that merely because the creditor lives in one State and the 
debtor in another, the debt is worthless. And doubtless a 
little pains on the part of this plaintiff, would enable him to 
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find out where Bridges is, if, indeed, he does not already 
know. The strong probability therefore is, that if the plain- 
tiff should be allowed to recover the amount of his debts in an 
action on the caseout of Pass, he would then follow up Bridges 
and recover out of him the same amount in an action of assump- 
sit. Now ought a suit that could possibly work out such a 
result, to be entertained, unless it was well supported by pre- 
cedents or by positive law? Ought not the plaintiff to be, at 
least, required to state, as a part of his case, that he had of- 
fered Pass to give him up the debts on Bridges, if he, Pass, 
would pay him the damages which he claimed of him? 

We think the judgment of the Court below ought to be af- 
firmed. 





No. 32.—Henry G. M. Femina, plaintiff in error, vs. 
ALFRED HamMonp, defendant in error. 


[1.] Where a verdict is rendered upon vague and unsatisfactory testimony, 
when it is apparent that better proof can be procured, a new trial will be 
granted ; especially if the finding be against the weight of evidence. 

[2.] If the owner of a boat directs cotton to be left at a particular landing 
on the river, agreeing to receive it there, a deposit of the cotton at that 
place constitutes a good delivery. 


Case, &c. in Elbert Superior Court. Tried before Judge 
Anprews, March Term, 1855. 


This was a suit by Alfred Hammond vs. Fleming, for the 
value of two bales of cotton, alleged to have been lost by 
Fleming, 2 boatman, to whom it was delivered, to be car- 
ried to Augusta. 

VOL. xIx-19 





146 SUPREME COURT OF GEORGIA. 


Fleming vs. Hammond. 








The plaintiff below relied on proof that he delivered twen- 
ty-two bales of cotton on the river bank at the boat landing 
of Fleming, by evidence that the overseer started that num- 
ber of bales to the river; and that only twenty bales were 
delivered to his factor in Augusta. THe also proved, that by 
contract, he was to get 10 cents per lb. for all his cotton crop 
of that year, delivered in Augusta, and that, at the time the 
twenty bales arrived, cotton was worth 94 cents. There was 
conflicting evidence as to the number of bales delivered on the 
river bank. 

In addressing the Jury, plaintiff's Counsel contended, that 
in law, a delivery of the cotton at the public landing, was a 
delivery to the defendant. Defendant’s Counsel controverted 
this law, but neither party asked the Court to charge. The 
Court simply said to the Jury, “ This is only a question of 
fact; retire and make up your verdict.” The Jury found for 
plaintiff $7976, with interest from 11th November, 1852. 

A new trial was moved, on the following grounds: Ist. 
There was no evidence of the quantity of cotton lost. 

2d. There was no evidence of the value of the cotton. 

3d. That the Jury allowed, in their verdict, the market 
price of cotton in Augusta, without deducting the expense of 
getting it there. 

4th. There was no evidence of delivering. 

oth. That the Court failed to charge the Jury on the law 
of the case, and especially on the question on which the Coun- 
sel were at issue. 

6th. That the verdict was not supported by the evidence, 
and was illegal in allowing interest. 

The Court refused the new trial, on the plaintiff’s remitting 
the interest given; and error is assigned on this refusal. 


- 


Tuomas, for plaintiff in error. 


VanDuzer, for defendant in error. 
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By the Court.—Lumrktn, J. delivering the opinion. 


While we think that the weight of evidence was against the 
plaintiff, as to the quantity of cotton delivered, and on that 
account, should be inclined to order a new trial, we shall 
send this case back, because no verdict can ever be satisfac- 
tory, which is rendered upon proof so vague and uncertain. 

[1.] This action is brought to recover the value of two balés 
of cotton, it being alleged and attempted to be proved, that 
22 bags were delivered to the defendant, and 20 only receiv- 
ed at that ware-house in Augusta, to which it was shipped. 
Now the testimony shows, that 20 bags reached Augusta the 
9th of November, and one other bale the 4th of December, 
1852. Was or was not this one of the two missing bags? 
Counsel for plaintiff, arguendo, says that it was not, but the 
last picking or refuse cotton, made on the plantation by Ma- 
jor Hammond. This explanation might do very well but for 
the evidence of Mr. Clark. He swears, that as the mutual 
friend of the parties, he divided the crop of 1852 between 
the plaintiff and Denard, his overseer, and that he weighed 
and marked 22 bales for the plaintiff, and two for Denard. 
It would seem, therefore, that 24 bales was the entire crop 
of that year. The question as to this odd bale, can be de- 
monstrated and made clear; and it should be done, as it con- 
stitutes one half of the amount in controversy. Better, far, 
to rest men’s rights upon facts, than conjecture and ingenious 
argumentation. 

One other point in this case is susceptible of more light 
than has been thrown upon it. Alfred Asbell testifies, that he 
was present when the cotton was taken on the boat, at Cal- 
houn’s landing, and that there was only 20 bales; that his 
attention being called to the matter, he took particular no- 
tice; that+dhe went down as a passenger, and that the boat 
was not broke that trip, but that the cotton was carried safely 
_and stored at Stovall’s warehouse. 

No witness swears that 22 bales were delivered at the river. 





e 
148 SUPREME COURT OF GEORGIA. 


Fleming vs. Hammond. 








James C. Nelms testifies, that Fleming, in a conversation 
which he had with him in February, 1853, admitted, that the 
plaintiff’s cotton was on his boat when the disaster occurred, 
but that he secured all the cotton. 

Was or was not the boat broken during this trip? Could 
not additional evidence be obtained upon this point? The 
probability as to the loss of a part of the freight, as well as 
the credibility of Asbell, will depend very much upon the as- 
certainment of this fact. 

There is some doubt as to the measure of damages. The 
weight of the 20 bales of cotton which were received at the 
warehouse, was 7976 pounds, which were sold two days after 
their arfival, to wit: on the 11th of November, 1852, at 94 
cents per pound. But the plaintiff contends, upon the testi- 
mony of Mr. Hickman, that averaging the two bales lost, by 
the 20 received, he is entitled to estimate the cotton at 10 
cents, as the witness states that he did agree to purchase the 
plaintiff's crop that year at that price. 

While we see no objection to the mode of ascertaining the 
weight of the two missing bags, as being the best, if not the 
only means of arriving at a knowledge of that fact, we are not 
equally well satisfied as to the price. At whose instance and 
for whose benefit was the lot of cotton sold at 94? It is re- 
plied, Cress and Hickman. This may be so, and probably is 
true. Still, the matter should be, because it can be, settled 
definitely, and not be left to surmise. Mr. Hickman did 
agree to give Major Hammond 10 cents for his crop of 1852, 
delivered in Augusta. But did he do it? 

Counsel for the defendant insists that the verdict was erro- 
neous, because the Jury failed to allow his client a deduction 
from the price of the two bags of cotton, for his freight on the 
whole load. Was there any proof what this was? And that 
it had not been paid, at least on the 20 bales, at the ware- 
house in Augusta ? . 

[2.] Counsel differ in this Court, as they did in the Court 
below, as to what constitutes a good delivery. If the testi- 
mony of Denard be believed, we have uo hesitation in saying, 
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that a sufficient delivery is proven, to charge the common 
carrier. Fleming was in the habit of receiving cotton at 
the different landings on the Savannah River. And this wit- 
ness swears that the cotton was deposited on the bank of the 
river where the defendant told him to place it. If this be so, 
we repeat, it was true, as contended for by plaintiff's Counsel, 
that the delivery was as complete as if the produce had been 
placed under the defendant’s lock and key. 

It is complained, that the Court omitted to charge the Ju- 
ry, notwithstanding the disagreement between Counsel, as to 
the law of the case; and that they were instructed, on the 
contrary, that it was only a question of fact submitted for 
their finding. 

Perhaps this disposition of the case was a little hasty, not 
to say slovenly. We do not decide that it is the duty of the 
Court to instruct the Jury as to the law, in every case, even 
though Counsel differ as to what the law is, whether the 
Court is requested to do so or not. But it might have been 
as well to have told them what did or did not amount to a 
delivery. 

Upon the whole, we think it best to remand this cause for 
a re-hearing. 





No. 85. —Eppy W. Roesuck and another, ex’rs, Xc. plain- 
tiffs in error, vs. Dozier THornToN, Sheriff, &c. defend- 
ant in error. 


{1.] The Sheriff goes to levy a fi. fu.; the defendant tells him to enter a levy 
on anegro. The Sheriff does not see the negro, but enters the levy. The 
defendant gives a bond for the forthcoming of the negro. On the day of 
sale, the negro is forthcoming, and is sold by the Sheriff: eld, that the 
Sheriff was authorized to sell the negro. : 
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Assumpsit, &c. in Elbert Superior Court. Tried before 
Judge ANDREWS, March Term, 1856. 


This was an action, by the Sheriff, against a purchaser, at 
his sale, who refused to comply with his bid. On the trial, 
the Deputy Sheriff testified that he did not see the negro un- 
til the day of sale; that when he went to levy, the defendant 
in fi. fa. told him the negro was there, and to enter a levy on 
the fi. fa.; and defendant gave a bond for the forthcoming of 
the negro, and in compliance therewith, produced him at the 
day of sale. 

The Court decided and charged the Jury, that these facts 
constituted a legal levy ; and this is the only error assigned 
in this case. 


T. R. R. Coss, for plaintiff in error. 


T. W. Tuomas, for defendant in error. 


By the Court.—Brnnine, J. delivering the opinion. 


[1.] The negro was produced by the defendant in fi. fa. on 
the day of sale, and was, on that day, sold by the Sheriff. 

The question is, did the Sheriff, under the circumstances 
of the case, have authority to sell the negro ? 

The Counsel for the plaintiff says no. His position is, that 
a Sheriff has no authority to sell property under a fi. fa. if 
he has not actually laid his hands, or at least his eyes, on the 
property. His idea is, that nothing short of this will amount 
to a levy. 

But do the terms of the fi. fa. require as much as this? 
They are, that “ you cause to be made of the goods and chat- 
tels, lands and tenements of the defendant, the sum’”’ recov- 
ered. In these words, there is nothing about laying hands 
er eyes on the goods and chattels, lands and tenements. 

In truth, these words command the Sheriff to make the 
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money of some things which cannot, from their nature, be 
actually seized or seen, as the remainder in lands, and indeed, 
in goods, annuities, stock in banks. (Watson’s Sheriff, 178. 
Pr. Dig. 452.) 

Again: A part of a parcel of goods may be seized in the 
name of the whole. In such case, a part of the goods is not 
actually seized, and may not be seen; yet, the whole is levied 
on. (Wat's. Sheff. 172.) 

By a Statute of ours a Sheriff may leave the property in 
the possession of the defendant in fi. fa. if the defendant will 
agree to have it forthcoming at the time and place of sale and 
will give his bond to that effect. (Pr. Dig. 465.) 

Under thfs Statute, therefore, the Sheriff may seize pro- 
perty one instant and the very next deliver it back in ex- 
change for a bond. What need is there for this form of seiz- 
ure, if the defendant will give the bond without it ? 

But, indeed, when the defendant gives bond under this 
Statute, he acknowledges that he, from thenceforth, holds the 
property, not for himself, but for the Sheriff—he acknowledges 
that his possession is the Sheriff's possession—he becomes the 
Sheriff's agent. 

Now when the Sheriff, acting under the fi. fa. has managed 
to get the property of the defendant in fi. fa. into any body’s 
hands, even the defendant’s, as his agent, has he not levied 
the fi. fa.? Has he not seized the property? Is he not in: 
possession of the property ? 

In practice, what more than this does the Sheriff do when- 
ever he accepts a forthcoming bond? In such cases, it is not 
one time in ten that he, himself, takes actual manual posses- 
sion of the property. He takes possession of it by the de- 
fendant’s binding himself to hold it for him. His whole levy 
consists in that. 

What, then, is the essence ofa levy? It is the Sheriff's 
getting power over the property—such power as will enable 
him to sell it at the proper time and place. This-he gets. - 
Whenever he gets the property into his own hands, or into the 
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hands of another as his agent. There is no law saying that 
the defendant in fi. fa. shall not be this agent. 

That this is the essence of a levy, is, it seems to me, ad- 
mitted, when it is admitted, as it is in many American cases, 
that a levy is good if the Sheriff sees the property, although 
he does not touch it. For it cannot be meant that the bare 
‘ sight of the defendant’s property will do—the sight of it, for 
example, when the defendant is making off with it and will 
soon have it beyond the Sheriff's reach. What is meant must 
be, that if the Sheriff gets to see the property; and, in ad- 
dition, gets a promise expressed or understood from the person 
having it in possession, to hold it for him till he wants it, 
that will do. Ifthis be what is meant, it is manifest that 
the virtue of the thing consists, not in the Sheriff's getting 
this sight of the property, but in his getting this promise. 
It is certain that seeing property is not seizing property. 

Any act by which the Sheriff, acting under the fi. fa. gets 
the defendant’s property into his own hands, or any act by 
which he gets the defendant’s property into the hands of any 
other, not excepting the defendant himself, as his, the Sher- 
iff’s agent, amounts to a levy. This, I think, isthe true idea 
of what is essential to a levy. 

But be the true idea of what constitutes a levy what it may, 
the levy in this case must, we think, be keld to have been 
good. The defendant gave a forthcoming bond. That bond, 
by its terms, estopped him from saying there had been no 
sufficient levy. But if it estopped him, the purchaser got a 
good title, for it does not appear that there was anybody else 
interested in the property. And if the purchaser got a good 
title, he ought to comply with the terms of the purchase; he 
ought to pay the purchase money. 

This is the substance of what the Court below charged. 
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No. 34.—HeEnry G. PETERMAN, plaintiff in error, vs. PHILIP 
WartkINS, defendant in error. ‘ 


[1.] Where a rule nisi was granted upon a petition to the Court of Ordinary, 
praying that an administrator might be directed to execute titles in pursue 
ance of abond given by his intestate, which rule required publication in a 
newspaper instead of “in the public places of the county,” as the Statufe _ 
prescribes, and the rule was published in the said paper only, and titles 
were afterwards directed to be made by the Court® were so executed, and 
there was an acquiescence in the proceeding for more than twenty-five 
years: J/eld, that under these circumstances, the rights acquired must be 
protected, notwithstanding the irregularity, at least until displaced by some 
direct proceeding in the Court where the judgment was rendered. Held, 
also, that the Statute was not void because of the indefiniteness of the, 
term “public places of the county;” that the term was intended to desig- 
nate such places as the court-house, muster grounds, places of holding 
Justice’s Courts, &c. and that the Act referred to publication at the most 
prominent, and not to all the public places in the county. 

[2.] It was sufficient if the title was executed by the administrator de bonis 
non, under the order directed to the first administrator. A special order, 
directed to the administrator de bonis non, was not needed. 


Ejectment, in Oglethorpe Superior Court. Tried before 
Judge AnpREws, April Term, 1855. 


The plaintiff below, and plaintiff in error, traced his title 
to James Jordan. He then offered a deed from Warren Jor- 
dan and Thomas G. Sanford, as administrators de bonis non 
of James Jordan; and as foundation thereto, offered a peti- 
tion of Willis Jones to the Court of Ordinary of Oglethorpe 
County, setting forth a bond for titles from James Jordan, 
and praying an order directing Theophilus Hill, administra- 
tor, &c. to make titles; and also an order nist and order ab- 
solute, requiring Hill to make the titles; also, the appoint- ° 
ment of Jordan and Sanford, as administrators de bonis non. 
Defendant’s Counsel objected to the sufficiency of this evi- 
dence— 

ist. Because the rule sz required its publication “ once a 
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month for three months, in the Georgia Journal’ only, and 
not at “the public places of the county.” 

2d. Because the rule absolute shows that the rule nis? was 
not published at the “ public places.” 

3d. Because the order to Hill to make titles, did not au- 
thorize the deed to be made by Jordan and Sanford. 

The Court sustained these objections, and this decision is 
assigned as error. . 


T. W. Tuomas, for plaintiff in error. 


T. R. R. Cons, for defendant in error. 


By the Court.—Starnes, J. delivering the opinion. 


[1.] Let it be admitted that the rule nis?, which was en- 
tered upon the petition of Willis Jones to the Court of Ordi- 
nary, (praying an order that the administrator of James Jor- 
dan might be directed to make and execute to him titles to 
the land specified, in pursuance of the bond which had been 
executed,) required publication to be made in the Georgia 
Journal, and not in the public places of the county, as the 
Statute prescribes; and that the rule was published in this 
newspaper, and not in these public places. What then? 

Why, in such case, it would seem that the Court of Ordi- 
nary irregularly proceeded to order the execution of titles. 

But that Court undeniably had jurisdiction of the subject 
matter. Its proceedings were not void therefore, but simply 
irregular. The petitioner, relying upon such proceedings, 
received his title, and there was an acquiescence on the part 
of all concerned, from that period, viz: sometime in the year 
1828, until the commencement of this case in the Court be- 
low, a term of more than a quarter of a century. It would 
be, indeed, a great outrage upon justice, if now the party 
claiming under this title should be deprived of the rights 
which it was intended to secure, in this collateral way, be- 
cause of such a mistake or irregularity. 
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In such a case, rights acquired must be protected until 
they are displaced by a direct proceeding in the Court where 
the order or judgment was rendered, correcting and setting 
aside such order or judgment. For a more elaborate consid- 
eration of this point, see the case of Tucker vs. Harris, (13 
Ga. R. 1.) 

It was argued that the law authorizing this proceeding, by 
which the execution of titles was directed and completed, is 
void, because prescribing terms of so vague and indefinite a 
character as to render compliance with them impossible. 

The Act requires publication of the rule “at the public 
places of the county ;” and it is urged, that the term “ public 
places’ is so loose and uncertain as not to admit of compli- 
ance with the requirement. 

We do not feel the force of this observation, but think that 
by the term “public places,”’ it was intended to designate 
such public places as the court-house, the places where the 
Courts of Justices of the Peace are held, the muster grounds, 
&c. and that the Act does not require the publication to be 
at all the public places, but at some of the most prominent of 
such places. 

[2.] Another objection was sustained by the Court below, 
and is now urged before us, viz: that the order directing the 
administrator, Hill, to execute titles, did not authorize the 
administrators de bonis non to make such titles, but there 
should have been a separate order for their direction. 

This is a mere technical exception, of no substance, and 
not affecting the merits of the case. If it were right and 
proper that the title should be executed, what did it matter 
whether the titles were made by the administrators de bonis 
non, in pursuance of the order directed to their predecessor, 
or whether by reason of a special order directed to them? 
And how exceedingly unjust to the party now relying upon 
the title it would be, if, after a lapse of twenty-seven years, 
and this long acquiescence in what was done, he should Icse 
his rights because of this fact ! 

If we were prepared to say (which we by no means are) 





156 SUPREME COURT OF GEORGIA. 


Peterman vs. Watkins. 








that the title might not have been regularly executed by the 
administrators de bonis non, under the order which had been 
granted, we would still hesitate, under the influence of the 
reasons suggested, to sustain this exception as to mere mat- 
ter of form. 

I believe that this Court, from its earliest organization— 
certainly from the time when I first had the honor of aseat upon 
its bench, has steadily discountenanced these technical ex- 
ceptions, which do not affect the merits of the case, and I 
wonder that Counsel have not wearied in bringing them here. 

Whilst the members of this Court have required that forms 
should be sufficiently accurate, plainly and distinctly to set 
forth what is meant, and have sometimes sustained exceptions 
when they were not so, yet, they have set their faces, as flint, 
against other objections of a technical and hypercritical char- 
acter. 

I hope that they may continue thus to administer the law. 
That by the breath of their opinions they may scatter the 


withered leaves of barren forms, the dust of antiquated tech- 
nicalities, and may frame their judgments upon the firm and 
lasting foundations of reason and substance. 

I cannot utter a better last wish from this bench, for the 
usefulness and welfare of this Court.* 

Let the judgment be reversed. 





*Though not last of the cases in order upon the calender of this term, in 
which Judge Srarvyes delivered the judgment of the Court; yet, this was the 
last case, in order of argument and judgment, of the cases in which the opin- 
ion was pronounced by him, before retiring from the bench. REPORTER. 
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No. 35.—E.isaH Matrox, plaintiff in error, vs. M. J. Bry- 
AN, defendant in error. 


[1.] When a verdict is strongly and decidedly against the weight of evidence, 
much more when it is without evidence, will a new trial be granted. 


Ejectment, in Clinch Superior Court. Tried before Judge 
Lover, June Term, 1855. 


This action was brought by Elijah Mattox, against M. 
J. Bryan, for the recovery of lots 574 and 575, in 13th dis- 
trict of Appling County,“originally. On the trial, he offered 
in evidence grants from the State to him, to the lots afore- 
said, and the following testimony: 

Lucius C. Mattox: Proved that he knew lots Nos. 574 
and 575, and that he knew that they were in the 13th district 
of Clinch County; that he knows that the defendant was cer- 
tainly in the possession of the« southern part of one, to-wit: 
No. 575; and he believed that he was in possession of the 
southern part of No. 574; he could not say precisely how 
much he was in possession, but he thought about one hundred 
acres; that he had traced and found the southern line of both 
lots, and found the corner. The stations and lines were dis- 
tinctly marked, and corresponded with the lines on the plots 
of the grants; and he knows that the defendant was in pos- 
session of a portion of the said lots when this suit was insti- 
tuted and served on him. In tracing the lines, witness saw 
marks on trees considerably to the north of the southern line 
of the grants, and it might have been a line; but witness does 
not know what line. I amson of plaintiff, and the lines were 
seen by my father, as testified by me. He was not county 
surveyor. 

Joun J. Matrox: Proved that he had traced the lines 
around both the lots, and found them to correspond to the 
lines of the plots ; witness found the southern corners, and 
traced the southern line through both lots, and knows that de- 
fendant is in possession of the southern portion of said lots; 
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thinks about one hundred acres, and was in possession when 
this suit was instituted and served; knows that both lots are 
in Clinch County, and in the 18th district ; witness found no 
other station on the southern line of the lots, but the corner 
stations. I am son of the plaintiff. 

IsuamM F. Jounson: Proved that he assisted the plaintiff in 
running the southern lines of both lots, and found the 
corners and the southern lines of both lots, and found them to 
correspond to the lines of the plots to the grants. The lines 
were distinctly to be seen. Both lots are in Clinch County. 
Witness saw no station tree, in tracing the lines. I am broth- 
er-in-law to plaintiff. 

The plaintiff here closed, and the defendant introduced 
Rozsert Browy, who proved that he was the surveyor of Col- 
umbia County, Florida, and that he surveyed for the defend- 
ant the northern line of Florida, as run by the United States 
surveyor, Hodson, and found that the possessions of the de- 
fendant was about three hundred yards south of that line; 
he had a plot of his survey, which was read in evidence to 
the Jury. He said that the northern line of his plot was the 
Florida and Georgia line, as claimed by Florida, and that de- 
fendant’s possessions were below that line. He said he knew 
nothing about the lines of the plots to the grants, whether 
they were above or below his line; nor did he know whether 
the defendant was or not in possession of any of the land in- 
cluded within the said grants. 

JOSEPH FLETCHER: Proved that he was with Mr. Brown 
when he made his survey, and that the line, as marked by 
him, is the line that is considered the Florida line by the cit- 
izens of Florida; and that defendant’s possessions are about 
three hundred yards to the south of that line. He said that 
he knew nothing about the lines of the plots attached to the 
grants, and did not know whether the defendant was or not 
in possession of any of the land included in said grants. He 
knew nothing about the plaintiff's land. 

Jostan D. Crinton: Proved that he was present at the 
survey by Mr. Brown, and that the defendant’s possession 
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was about three hundred yards to the south of the Florida 
and Georgia line, as run by Mr. Brown; he said he knew 
nothing about the lines to plaintiff's grants, and did not know 
whether the defendant was in possession of any of the land 
included within said grants or not. Knew nothing about 
plaintiffs land. Brown, Clinton and Fletcher each swore 
that they did not see any line running across the line sur- 
veyed Ly Brown, though they did not examine for any such 
lines. Brown found the corners of the fraction and township 
survey of Florida, as made by Hodson. 

JAMES T. Daccet: Proved that he was present when the 
survey was made by Brown, and that the possessions of the 
defendant were about three hundred yards to the south of the 
line as run by Mr. Brown for the Florida and Georgia line. 
He said he knew nothing about the lines of the lots, as mark- 
ed in the plots of the plaintiff’s grants, and did not know 
whether the defendant was or not in possession of any of the 
lands included in said grants. 

To the introduction of all the defendant’s evidence, and be- 
fore it was introduced, the plaintiff objected, on the grounds 
that it was incompetent and irrelevant to the issue, but the 
Court over-ruled the objections, and plaintiff excepted. 

The Jury returned a verdict for the defendant; where- 
upon, Counsel for the plaintiff moved for a new trial, on the 
following grounds: 

Ist. Because the Jury found contrary to the evidence, 
and without evidence, against the evidence, and decidedly and 
strongly against the weight of the evidence. 

2d. Because the Jury found contrary to law and contrary 
to the charge of the Court. 

3d. Because the Court erred in permitting the defendant 
to go into evidence as to the Florida and Georgia line, as sur- 
veyed by Hodson, under the authority of the United States, 
and as re-surveyed by Robert Brown for the defendant ; 
which motion was over-ruled by the Court, and Counsel for 
the plaintiff excepted. , 

On these exceptions, error was assigned. 
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Cots, for plaintiff in error. 


L. STEPHENS, representing T. T. Lona, for defendant. 


By the Court.—Lvumpxin, J. delivering the opinion. 


[1.] There are but two questions in this case: Ist. Was. 
the testimony on the part of the defendant relevent to the is- 
sue? And secondly. With that testimony, was not the ver- 
dict'strongly and decidedly against the evidence; and exclu- 
ding that testimony, wholly without proof? 

1. The issue to be tried was, whether the grants from the 
State of Georgia to Elijah Mattox, the plaintiff, to lots Nos. 
574 and 575, in the 13th district of originally Appling, now 
- Clinch County, covered the premises in dispute, to-wit: The 
possession of M. J. Bryan, the defendant? The proof in 
behalf of the plaintiff showed conclusively that they did. 
And what was the rebutting testimony offered by the defend- 
ant? He introduced sundry witnesses, who swore, and no 
doubt truly, that the pessession of Mr. Bryan was about 
three hundred yards south of the northern line of Florida, 
asrun by the United States’ surveyor. But whether the 
lines of the Georgia grants extended beyond this boundary, 
and embraced the possession of the defendant, neither Mr. 
Brown, Mr. Fletcher, Mr. Clinton or Mr. Daggett could 
state. In other words, and this seems to have been the whole 
drift of the proof, these witnesses made it manifest that the 
locus in quo was in Columbia County, Florida, provided 
Hodson’s be the true boundary line between the two States. 
And this is all that the evidence of the defendant did estab- 
lish. 

It is apparent, therefore, that it was wholly immaterial and 
inapplicable to the case made by the pleadings, and ;‘ould 
have been rejected. The only question submitted to the Ju- 
ry was, not which was the true boundary line which 3epar- 
ates this State from her southern sister, (a point to be settled 
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only by the Supreme Court of the United States, and now 
pending before that tribunal,) but the only fact to be found 
was, had Mr. Bryan trespassed upon the land covered by the 
Georgia grants? We repeat, that every witness examined 
on the part of the defendant, expressly disclaimed having 
any knowledge upon this subject. 

2. On the other side, the proof is positive, accumulative, 
unimpeached, and, as we have seen, uncontradicted. Lucius 
C. and John J. Mattox, sons of the plaintiff, and Isham F. 
Johnson, his brother-in-law, traced the lines of the grants 
and found them distinctly marked and corresponding with 
the lines as marked in the plots. They found the defendant 
to be in possession of about one hundred acres of the south- 
ern portion of the two lots. 

Upon the proof, there could be but one legal finding. And 
the verdict being entirely without evidence to support it, a 
new trial should have been granted. 





No. 36.—E is Brancu, plaintiff in error, vs. JoHN RIzy, 
defendant in error. 


[1.] After a fi. fa. has been levied, a claim interposed under our Claim Laws, 
and returned to Court, the Sheriff has no right to withdraw the execution 
at his pleasure; but the same must be withdrawn (if at all) by leave and 
order of the Court, granted in his discretion. 


Rule, in Appling Superior Court. Decision by Judge 
Loves, June Term, 1855. 


A fi. fa. in favor of John Riley against John T. Hall, was 


levied by the Sheriff of Appling County, upon a negro wo- 
man, and a claim was interposed thereto. Pending the claim, 
VOL. xIx-21 
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Counsel for plaintiff in fi. fa. gave to the Sheriff written in- 
structions to proceed to collect the money thereon. The 
Sheriff failing to make another levy, he was ruled therefor, 
and the Court below held him responsible for the amount due 
on the fi. fa. This decision is assigned as error. 


Cots, for plaintiff in error. 


I. L. Harris, representing GAULDEN, for defendant. 
By the Court.—Starnes, J. delivering the opinion. 


The Sheriff has no right, at his pleasure, to withdraw for 
any purpose a fi. fa. which has been levied, and after claim 
interposed, returned into Court. 


It would be a bad rule, however, which held, that after a 
levy and claim in our State, no other levy can be made of 
the same execution, until the claim is tried and determined. 
There might be very good reasons why another levy should 
be made, even where the first had been upon property suffi- 
cient to pay the debt; so that, in our opinion, the plaintiff is 
not, and should not be, deprived of the privilege of with- 
drawing the fi. fa. and of having another levy made upon it, 
should the purposes of justice render this proper. Yet, this 
privilege should not be exercised capriciously, or so as to 
harrass and oppress the defendant. 


To prevent this and advance justice, the right so to with- 
draw the execution after claim interposed and returned, 
should be submitted to the sound discretion of the Court be- 
fore whom the case is pending. The fi. fa. should therefore 
be withdrawn by leave and order of the Court, after a satis- 
factory showing made by the plaintiff. And if the latter 
desire to withdraw the execution and direct another levy, he 
should apply to the Court for such leave; he has no right to 
require the Sheriff to do this for him; and the Sheriff, having 
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no right, of his own volition, to withdraw the process, he can- 
not properly be held in contempt for not doing so. 
Let the judgment be reversed. 





No. 37.—Rosert Frinpiay, plaintiff in error, vs. Nancy 
Roserts, defendant in error. 


[1.] The lien given by the Act of 1842, (Cobb's Dig. 428) to mill-wrigits 
and others, is a lien confined to the steam saw-mill. The lien does not ex- 
tend to any land except the mill-site, and any other that may be necessary 
to the working ofthe mill. 


Application for dower, in Baldwin Superior Court. De- 
cision by Judge HARDEMAN, August Term, 1855. 


The following facts were agreed upon in the Court below: 
On 28th October, 1853, Robert Findlay filed his lien upon 
a mill and the premises annexed thereto, belonging to John 
Roberts, for an engine erected by Findlay and attached to 
the mill. Subsequently, Roberts died, and his widow applied 
for dower in the lot of land on which the mill was erected. 
Judge HarpEMAN decided that the widow was entitled te 
her dower, to be estimated without taking into computation 
the value of the machinery and works erected by Findlay, 
and be so laid out as to exclude the mill, engine and fixtures. 
To this decision Findlay excepted. 


I. L. Harris, for plaintiff in error. 


HUuLL, representing WINGFIELD, for defendant in error. 








SUPREME COURT OF GEORGIA. 


* Findlay vs. Roberts. 








By the Court.—BEnn1NG, J. delivering the opinion. 


[1.] What was the extent of Findlay’s lien? Was it con- 
fined to the mill, or did it also extend to the tract of land on 
which the mill stood ? - 

The question depends on what is the meaning-of two Stat- 
utes—the Acts of 1841 and 1842—on the subject of lien. 
(Cobb’s Dig. 426, 428.) 

The Act of 1841 declares, that all persons employed in 
any capacity on steamboats and other water craft, &c. shall, 
for their wages, &c. have “an exclusive lien on said steam- 
boat, against the owner,” superior in dignity to any other in- 
cumbrance. 

Thus, it is seen that by this Act, the lien is to be on the 
steamboat. 

The Act of 1842, is to amend this Act, and for other pur- 
poses. It declares, that all the provisions of this Act “shall 
apply to all steam saw-mills at or near any of the water cour- 
ses in this State, in behalf of all and every person or per- 
sons who may be employed by the owner or owners, &c. for 
services rendered,” &c. and in behalf of mill-wrights. 

All the provisions of the Act of 1841 “shall apply to steam 
saw-mills.”” That is, the Act of 1842. 

How can that provision of the Act of 1841, above quoted, 
be made applicable to a steam saw-mill? How, except by 
making the lien attach to the steam saw-mill, in the same 
way that the Act of 1841 makes the lien attach to thisteam- 
boat? We can see no other way. It certainly cannot be 
done by making the lien attach to all of the land that may 
be in the tract on which the mill stands. The Act of 1841 
has in it nothing about land. The Act of 1842 has in it noth- 
ing about land, except such land, if any, as is included in the 
word mill—“‘ steam saw-mills.”” And no more land can be 
included in-that word than the site, and whatever else may 
be necessary for the working of the mill. The Act of 1841 
has in it, therefore, nothing which can be applied to any other 
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land than what can be included in the word steam saw-mill, 

It follows, that the lien which the Act of 1842 gives, is a 
lien confined to the steam saw-mill. 

If this be so, the judgment of the Court below must be af- 
firmed, for that judgment does not at all interfere with the 
plaintiff's lien on the steam saw-mill. 

It is of course unnecessary to consider the question, what 
was the nature and extent of the widow’s dower. She does 
not complain. 





No. 38.—Joun B. Firts, plaintiff in error, vs. JAMES P.* 
Rose and others, defendants in error. 


[1.] The fee bill of 1792, regulating the commissions to be allowed the 
Sheriff, does not look to the amount of sales alone as the measure of com- 
pensation. 


Rule, in Putnam Superior Court. Decision by Judge ° 
HarDEMAN, September Term, 1855. 


The only question in this case, was as to the commissions 
of the Sheriff upon the amount of sales made by him. It ap- 
peared that the amount of the sales was $3.890, and that the 
sale was made by virtue of sundry fi. fas. varying in amount. 
The Sheriff claimed his commission upon each fi. fa. varying 
according to the amount. The Court held that the Sheriff 
was entitled to one and a fourth per cent. on the whole amount, 
and nomore. ‘This decision is assigned as error by the Sher- 
iff. 


Hopson, for plaintiff in error. 


No appearance for defendants in error. 
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By the Court.—Lumpx1y, J. delivering the opinion. 


[1.] It is difficult to execute, literally, the fee bill of 1792, 
and the Acts amendatory thereof, from the fact that the Leg- 
islature evidently had in their mind a case only where money 
should be raised upon a single fi. fa. In such case, it is a 
simple proceeding to graduate the commissions according to 
the size of the execution. That is, in the language of the 
law, “On all sums where the execution does not exceed 64 
dollars and 28 cents, 6} per cent. on the amount of property 
sold; on all sums above 64 dollars and 28 cents, where the 
execution does not exceed 428 and 56 cents, 34; and on all 
sums where the execution exceeds 428 dollars and 56 cents, 
1}.” (Cobb’s Digest, 850, 351.) 

In this case, near four thousand dollars was raised from 
the sale of the defendants’ property, and paid over to the va- 
rious liens in the hands of the Sheriff, consisting of executions 
and orders in attachment; of which seventy-three were in 
amount under sixty-four dollars and twenty-eight cents; and 
eight exceeded sixty-four dollars and twenty-eight cents, and 
were under four hundred and twenty-eight dollars and fifty- 
six cents. There were no fi. fas. or attachments above that 
sum. 

Judge HARDEMAN, with that strong sense of right which 
usually characterizes his decisions, and considering what the 
law ought to be, namely: to fix the fees by the amount of 
sales, irrespective of the size of the process, restricted the 
commissions to 1} per cent. And we believe that a similar 
rule has been adopted in other circuits. And yet, perhaps, 
there is none which is a wider departure from the letter of 
the Statute, as it is written. While the Act remains as it is, 
some practice must be pursued which will have reference to 
the amount of the liens under which the property is sold; 
otherwise, the law is set at naught. 

In some of the Judicial Districts, the plan has been to al- 
low commissions on every fi. fa. according to the amount 
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thereof; and while this construction best subserves the letter 

of the law, and is, perhaps, in accordance with the rule sug- 

gested by this Court in Aycock vs. Buffiington, (2 Kelly, 268,) 

still, in our opinion, the compensation is excessive in a case 

like the present, where there are seventy-three executions and _ 
attachments under 64 dollars and 28 cents. In every such 

case, the lion’s share of the proceeds goes to the officer. 

If we were at liberty to prescribe a rule, which would meet 
the justice of the case, and at the same time comply with the 
spirit of the Statute, it would be this: That up to the sum of 
64 dollars and 28 cents, the Sheriff should receive 6} per 
cent.; between that amount and 428 dollars and 56 cents,» 
34; and upon the balance of the fund 1}. And we are clear, 
that in no case should commissions be charged upon the sur- 
plus remaining in the hands of the Sheriff. He is prohibited, 
under severe penalties, from making excessive levies. And 
it is impolitic to tempt him to violate his duty. 





No. 89.—Avaustin H. HanseEtt, plaintiff in error, vs. BEN- 
JAMIN BRYAN, executor, &c. defendant in error. 


[1.] Where, by an exemplification of the record, it appears that there had 
been a probate of the will, and the same was admitted to record, though 
there was no formal judgment of the Ordinary pronouncing for the will, 
the Superior Court should presume in favor of the Court of Ordinary, (at 
least until the contrary is shown,) that the will was admitted to record by 
the judgment or direction of the Ordinary. P 

[2.] Where A claimed under a verbal gift from B to his son, which it was 
sought to prove, by declarations of B, was made at some period previous to 
the declarations; and where it was also shown that the property continued 
in the possession of B: Held, that other sayings, inconsistent with such a 
gift by B, at other times, made while he continued in possession, were ad- 
missible as evidence for the opposite party, 


[3.] Such declarations by the father, may as well be relied upon to show 
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that there had been a perfect gift ; that is to say, a gift by words, accom-. 
panied with delivery, as to prove that there had been a gift by words only, 





Trover, in Pulaski Superior Court. “Tried before Judge 
Love, April Term, 1855. 


This action was brought by Benjamin Bryan, as executor 
of Joseph M. Bryan, deceased, vs. Augustin H. Hansell, for 
several negroes. On the trial, the plaintiff offered in evi- 
dence an exemplification from the Ordinary of the probate 
and record of the will of his testator. Counsel for defendant 
objected to the evidence, on the ground that there was no 
judgment of the Court of Ordinary pronouncing in favor of 
the will and ordering it to record. The Court over-ruled the 


objection, and this decision is assigned as error. 


Plaintiff below then proved by sundry witnesses, the say- 
ings of one Blackshear Bryan, that certain property, inclu- 
ding that sued for, “‘ belonged to’’ his son Joseph; “was the 
property of his son;” and also some acts of Blackshear Bry- 
an, showing an acknowledgment, by him, of property in his 
son. 

Defendant below then offered in evidence testimony going 
to show other sayings of Blackshear Bryan, at other times, 
denying property in his son. This evidence was ruled out: 
by the Court, and this decision is assigned as error. 

The Court charged the Jury, among other things, “when 
the gift is established, either by actual delivery or from acts 
by which it can properly be inferred, the possession of the 
father becomes the possession of the child. This charge is 
assigned as error. 

The value of the negroes was alleged, in the petition, to 
be 36.000; the damages were laid at $12.000; the verdict 
was for $7.800. Defendant below moved in arrest of judg- 
ment, because the verdict exceeded the value laid in the peti- 
tion. The Court refused the motion, and this decision, also, 
is assigned as error. 
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CoLz, for plaintiff in error. 


I. L.,Harris, for defendant in error. 


By the Court.—StaRnes, J. delivering the opinion. 


[1.] We agree with the Court below, in the opinion, that 
the fact’ of there*being nowformal ‘entry of a judgment by 
the Court of Ordinary, pronouncing for the will, was not a 
sufficient objection to the’ admission of the exemplification 
which was offered. 

The practice of our Courts of Ordinary, in this particular, 
is not very well settled, so far as form is concerned. This 
exemplification shows, however, that there was a probate of 
the will, and that the same was admitted to record in the pro- 
per Court. In favor ofithat Court as a co-ordinate branch 
of the Judiciary Department of this State, we must presume, 
until the contraryas shown, that what thus appears to have 
been done by it, was done legally. 

The direction by the Court, that the will should be admit- 
ted to record, must therefore be presumed; and this direc- 
tion was the thing of substance in the premises ; the form of 
doing it was not very material. 

[2.] The depositions of Dr. Townsend, stating certain de- 
clarations of Blackshear Bryan, to the effect that the slaves 
sued for were the property of his son, as well as other decla- 
rations to this effect, which were offered ‘in evidence, should 
have been admitted. 

It will be observed, that no evidence was submitted in the 
case, of a positive gift by, Blackshear Bryan to his son, of 
these slaves, and a delivery of fhem at any particular time; 
but it was sought to have it presumed from the sayings of the 
father on various occasions, that the slaves had been derived 
by his inter-marriage with the mother of his. son, and that 
they were the property of this son; that there had been, at 
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some previous time, a gift of them to the son. The declara- 
tions were not relied upon as proving a gift at the time they 
were uttered, but as going to show that a gift had been made 
at some prior point of time. 

It was in consideration of this fact, and of the circum- 
stance that Blackshear Bryan continued in possession of the 
slaves, that we thought his subsequent sayings might be looked 
to as a part of the res geste, from all of which it might be 
determined whether or not it was probable that he had ever 
made a gift of the slaves to his son. 

If declarations by the father, at: any particular time ut- 
tered, had been proven, so as to show that at that time he 
had made a gift of the slaves to his son, then perhaps testi- 
mony of his sayings denying the gift, would not have been 
admissible. But that was not the case here. As we have 
said, the declarations were relied upon as showing that a gift 
had been, at some prior point of time, made ; there was a con- 
tinuing possession by the father, and subsequent statements 
were made by him, inconsistent with the idea that he had 
ever parted with dominion over the property. 

Tn this point of view it is, that we think such subsequent 
declarations were proper evidence. 

It is true that this continuing possession of the father may 
not be inconsistent with the fact of a’complete gift from him 
to his son; but it was for the Jury to decide whether or not 
this possession of the father was a possession for the son. 
There was the fact that the father did continue in possession, 
and we think, that under the circumstances, what he said 
whilst so continuing in posséssion, should have been submit- 
ted to the Jury. 

[3.] We cannot agree with the Counsel for the plaintiff in 
error, that the Court erred in submitting the question to the 
Jury, whether or not there had been a delivery by the father 
to the son, because there was no evidence to show delivery. 

We do not mean to pronounce an opinion upon the strength 
of this evidence, nor to say what it does or does not prove. 
But this we do say: that if these declarations of the father 
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might be received as possibly affording presumptive evidence 
of a gift by words only, at some previous time made, they 
night, at the same time, be examined as possibly proving all 
that was necessary to constitute a gift; and therefore, as 
showing that there had been a delivery of the slaves. 

The simple question was, whether or not these sayings of 
Blackshear Bryan did prove that there had been a gift; that 
is to say, all that was necessary to constitute a gift—apt 
words and delivery, or that which was equivalent to delivery. 
And to decide this, the Jury were authorized to consider what 
was said by the father, the fact of his continued possession, 
the circumstance of his son’s minority and residence with his 
father, and whether or not this accounted for the possession 
of.the father, and showed that it was consistent with the son’s 
property in the slaves. 

Let the judgment be reversed. 





No. 40.—Jrsse M. Jones, adm’r, &c. plaintiff in error, vs. 
Erastus BEALL, defendant in error. 


[1.] R B having been stabbed by L, requested his brother, A B, to employ 

_ Counsel and prosecute L for the stabbing, telling A B that whether he liv- 
ed or died, he, A B, should be paid. RB died. After his death, A B em- 
ployed and paid Counsel to prosecute L: eld, that by the death of R B, 
the request was revoked, and that therefore, A B was not entitled to re- 
cover from R B’s administrator, what he had paid to Counsel to prosecute 
the case against L. 


Assumpsit, in Warren Superior Court. Tried before Judge 
T. W. Tuomas, October Term, 1855. 


This action was brought by Erastus Beall, against the ad- 
ministrator of Robert Beall, upon the following facts : 
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One John Lovett stabbed Robert Beall. Robert Beall re- 
quested his brother Erastus to employ Counsél and prosecute 
Lovett for this offence, and told him that whether he lived or 
died, he should be paid. Robert Beall died. Erastus Beall, 
after the death of Robert, employed Counsel and prosecuted 
Lovett, and paid therefor the sum of $175. This action was 
against the administrator, to recover this amount. The Court 
below charged the Jury, that the plaintiff below was entitled 
to recover the same, with interest thereon; and this decision 
is assigned as error. 


Gipson; Jones, for plaintiff. 


Coss, representing PotrLe, for defendant. 


By the Court.—BeEnninG, J. delivering the opinion. 


[1.] Was the request which Robert Beall made of his 
brother, Erastus Beall, revocable? And was it revoked by 
the death of Robert ? This is the only question. 

It appears that Erastus Beall did nothing under the re- 
quest, until after the death of Robert. 

It does not appear that Erastus Beall bound himself, in 
any way, to comply with the request. If, therefore, he:had 
never complied with it, Robert Beall,-even if he had lived, 
could not have had an action against him, for the. failure. 
Of course Robert’s executors could not. 

A request of such a nature as this, whether we call it a 
matter of contract or a matter of agency, is, we think, revo- 
cable at any time before it is acted on. 

It is said in Addison on Contracts, (36) that “in all cases 
where there is no mutuality of contract and obligation, there 
is nothing to bind the party to the continuance of his promise, 
so long as nothing has been done upon .the faith of it; and 
the party making the promise, or giving the undertaking, 
may, at any time before it has been accepted and acted upon, 
and any portion of the intended consideration has-been ac- 
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complished, retract such promise or withdraw such underta- 
king, and place himself in the same situation as if it had ne- 
ver been made.” . 

This, we think, is law. 

This request, therefore, we think was one which nig 
have been revoked at any time before it was acted on. If 
Robert Beall had lived, can there be a doubt that he would 
not have had it in his power to dispense with the services of 
his brother and attend to his own case for himself? 

Was the request revoked ? We think it was. Before any 
thing was done under it, the author of it, Robert Beall, died. 
Death is a revocation of an agency; and a request which is 
revocable, cannot amount to anything of a higher nature than 
that of an agency. It cannot have in it more of vitality than 
an agency has. 

But, indeed, it is by no means inconsistent with what pass- 
ed between these brothers, tosay that the intention of Ro- 
bert was to create an agency and nothing else. At the time 
when Robert made this request of his brother, it does not ap- 
pear that he expected to die of the wound which he had re- 
ceived. The most that can be said on that subject is, that, 
he had apprehensions that death might result from the wound. a 
If we say that the expectation of ition was stronger with « 
him than the fear of dying, then I think we must say that 
all he wanted with his brother was, that his brother should 
act as his agent until he so far recovered from his wound 
that he could act as his ownagent. Doubtless he wanted the 
prosecution to commence instantly. That it might commence 
instantly, an agent was necessary, even if it should turn out 
that he, himself, would be well again in a few days; but, in 
that event, nothing.more than such a temporary agent would 
be necessary; for as soon as he should recover he, himself, 
would be, in all respects, a better agent than any other to 
attend to the prosecution. Not only is this so, but it isa 
fair presumption, that if he recovered he would not be dis- 
posed to yield the office of prosecutor to any one. So that 
if we can say that Robert expected to live, we have to say 
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that his design was to create nothing but anagency—an agency 
to last through the period of his illness, and nolonger. This 
we can say, at least, as easily as we can say that he expected 
to die. 

Upon the whole, therefore, we are constrained to say that 
we think the request was revoked by the death of the maker 
of it, Robert Beall—that death occurring before the request 
had been acted upon by Erastus Beall, to whom it was pre- 
ferred. And as in this we differ from the Court below, we 
have to order a new trial. 





No. 41.—Joun W. Burcu and others, plaintiffs in error, vs. 
JoHN C. Burcu, ex’r, &c. defendant in error. 


[1.] The executor of an only surviving executor, is the representative of the 
original estate, notwithstanding a portion of the will coukd not, by any pos- 
sibility, be executed until the death of the original executor. 

[2.] Where the testator directs a sale of his whole estate, and the provis- 
ions of the will show that he contemplated such sale to be made by his 
executor, the Ordinary should not refuse to grant letters testamentary, be- 
cause a portion of the legatees suggest, hy caveat, that they desire to take 
the estate in kind, dispensing with the sale. : 


Caveat on appeal, in Elbert Superior Court. Tried before 
Judge T. W. Tuomas, at September Term, 1854. 


The questions in this case arose upon .the application of 
John C. Burch, as the executor of Mrs. Elizabeth Burch, for 
letters testamentary upon the estate of William 8. Burch, 
deceased. ‘To this application John W. Burch and others, a 
portion of the legatees under the will, entered a caveat upon 
the grounds: 

Ist. That John C. Burch, as executor of Mrs. Burch, was 
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not entitled to the letters upon the estate of William 8. 
Burch. 

2d. That the will of William S. Burch had been fully exe- 
cuted, and there was no necessity for a representative to said 
estate. 

The following are the wills of William S. Burch and Eliza- 
beth Burch: 


In the name of God, amen! 

I, William 8. Burch, of the State of Georgia and- County 
of Elbert, being weak and infirm in body, but of sound mind, 
memory and understanding, do make and publish this my last 
will and testament, in manner and form following, to-wit: 

First. I recommend myself to God the giver and Creator 
of all good, sincerely thanking him for all blessings, civil and 
religious, conferred upon me during my existence in this 
changeable and uncertain life. 

Item. My will is, that all my just debts be paid. 

Item. I lend to my beloved wife, Elizabeth, the whole of 
my estate, both real and personal, during her natural life or 
widowhood; but if she chooses to marry, then and in that 
case my will is, that the whole of my estate be taken out of 
the hands of my said wife, Elizabeth, by my executors, which 
I shall hereafter name, and be equally divided by appraise- 
ment, into three equal shares, share and share alike, and that 
my said wife Elizabeth take her choice of one share, or one 
third part of my estate so divided as aforesaid, which share 
or the one third of my estate so divided as aforesaid, I lend 
to my said wife Elizabeth after her second marriage, during 
her natural life; and that the share or one third part of my 
estate so lent my said wife Elizabeth, be under the manage- 
ment, direction and control of my said executors, for the sup- 
port of my said wife Elizabeth, after her second marriage, 
so long as she shall live; and at her death, that the said 
share or one third part of my estate, so lent my said wife 
Elizabeth, after her second marriage, under the.directions of 
my executors, to be sold and the monies arising from’ said 
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sale to be put into four equal shares, share and share alike ; 
one share or one fourth part of the said monies, I give and 
bequeath to be equally divided betwixt the whole of the chil-. 
dren of Sarah Harden, wife of Henry Harden, she, the same 
Sarah being sister to my said wife Elizabeth, and is to them, 
the said children, share and share alike, forever; one other 
share or one fourth part of said monies I give and bequeath 
to be-equally divided betwixt the whole of the children of 
Polly Wilbourn, wife of Thomas Wilbourn, she, the said Pol- 
ly being sister to my said wife Elizabeth, and is to them the 
said children, share and share alike, forever; one other share, 
or one fourth part of said monies, I give and bequeath, to be 
equally divided betwixt the whole of the children of Rebecca 
Upshaw, wife of John Upshaw, Junior, she, the said Rebecca 
being sister to my said wife Elizabeth, and is to them, the 
said children, share and share alike, forever ; the other share, 
or one fourth part of said monies, I give to be equally divi- 
ded betwixt Mary Ann Cook and William T. O. Cook, heirs 
of William T. Cook, deceased, he, the said William, being 
brother to my said wife Elizabeth, and is to them the said 
Mary Ann and William 'T. O. Cook, share and share alike, 
forever. 

Item. My will is, that if my said wife Elizabeth should 
marry, then and in that case, I lend to my sister Betty Cook, 
one other share or third part of my estate, so divided by ap- 
praisement as aforesaid, during her natural life, for her sup- 
port, which share or third part cf my estate, so lent to my 
said sister Betty, be under the management, direction and con- 
trol of my executors, for the support of my said sister Betty, 
so long as she shall live. 

Item. If my said wife Elizabeth should marry, then and in 
that case, my will is, that the other share or one third part 
of my estate, so divided by appraisement as aforesaid, Le so 
sold, and the monies arising from the said sale be equally di- 
vided betwixt my brothers and sisters (¢o-wit:) Thomas 
Burch, Benjamin Burch, Maza Burch, John Burch, Cheadle 
Burch, Polly Johnson, Jenney Divine, Hannah C. Purkins 





MILLEDGEVILLE, NOVEMBER TERM, 1855. 177 


Burch et al. vs. Burch, ex’r, &e. 








and Sarah Kesee, and is to them, my said brothers and sis- 
ters, share and share alike forever; but if either of my said 
brothers or sisters should decease, leaving no child or children, 
then and in that case my will is, that their part of said lega- 
cy be equally divided betwixt the whole of my brothers and 
sisters above named, and is to each of them forever. 

Item. And in case that my said wife, Elizabeth, should not 
marry, then and in that case my will is, at her death, the 
whole of my estate, both real and personal, be sold and the 
monies arising from the same to be put into three equal 
shares, share and share alike. One third part of the monies 
arising from the sale of the whole of my estate, I give to the 
children of Sarah Hardin, Polly Wilburn, Rebecca Upshaw 
and the two heirs of William T’. Cook, as above mentioned ; 
but if either of the above named sisters to my said wife, Eliz- 
abeth, should die, having no child or children, then and in 
that case, for their part of said legacy to be equally divided 
betwixt the surviving children of the above named sisters to 
my said wife Elizabeth; and if either of the above named heirs 
of William T. Cook should die, leaving no child or children, 
for the other one to receive his legacy; and if both of the said 
heirs of the said William T. Cook should die, leaving no child 
or children, then and in that case, for their legacy to be 
equally divided betwixt the surviving children of the above 
named sisters of my said wife Elizabeth. 

Item. One other share or one third part of the monies so 
arising from the sale of the whole of my estate, I lend to my 
sister, Betty Cook, during her natural life, for her support ; 
but the said share, or one third part of my estate so lent, be 
under the management, direction and control of my said ex- 
ecutors, for the support of my said sister Betty, so long as 
she shall live. 

Item. The other share, or one third part of the monies so 
arising from the sale of the whole of my estate, I give and 
bequeath, to be equally divided betwixt the whole of my above 


VOL. XIX-23 








* 178 SUPREME COURT OF GEORGIA. 


Burch e¢ al. vs. Burch, ex’r, &c. 








named brothers and sisters, in manner as above mentioned, 
and is to each of them forever. 

Item. At the death of my sister, Betty Cook, my will is, 
that the share or one third part of the monies arising from 
the sale of the whole of my estate, so lent her under the man- 
agement, direction and control of my said executors, I give 
and bequeath to be equally divided betwixt the whole of my 
above named brothers and sisters, in manner as above men- 
tioned, and is to each of them forever. 

Lastly. I appoint my well beloved wife, Elizabeth, execu- 
trix, and my trusty friend, John Upshaw, Junior, and Wil- 
liam Woods, executors of this my last will and testament, ut- 
terly revoking all will or wills heretofore made by me. 

In testimony whereof, I do hereunto set my hand and seal, 
this 15th-day of May, in the year of our Lord One Thousand 
Eight Hundred and Seventeen. Signed, sealed and deliver- 
ed by the testator, as his last will and testament. 

WILLIAM 8. BURCH, [serat.] 


In presence of 


JoB WESTERN, 
BarLey M. Woops, 
WILLIAM Woops. 


Georaia, Expert County: 

In the name of God, amen: I, Elizabeth Burch, of said 
County and State, being of sound mind, but feeble in body; 
and having long ago passed the period of life allotted to the 
human race, do make and publish this to be my last will and 
testament, hereby revoking all others. 

Item Ist. I desire all my just debts to be paid without de- 
lay, if I should leave any unpaid at the time of my death. 

Item 2d. I give and bequeath unto my neice, Mary Ann 
Burch, widow of Benjamin Burch, and her three children, to be 
equally divided between them, share and share alike, all the 
property, real and personal, debts, dues and demands, and all 
other property, of every kind whatever, which I may die pos- 
sessed of, or have any right, title or claim to at my death, as 
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my said neice, Mary Ann Burch, has been a faithful compan- 
ion and friend to me for many years; and I feel that I shall 
never be able to repay her for her increasing kindness, care 
and attention to me in my old age. 

Item 3d. I nominate and appoint William B. Bowen and 
John C. Burch, to be executors of this my last will and tes- 
tament, with all the rights, powers and privileges which my 
executors may have or lawfully claim. 

In testimony whereof, I have hereunto set my hand and 
seal, this 8th day of February, in the year 1853. 


her 
ELIZABETH K BURCH. 


mark. 

Signed, sealed and published as her last will and testa- 
ment, in our presence; and signed by us as ‘witnesses, in 
presence of testatrix and in the presence of each other, the 
day and date of said will. 

Tuomas W. Tuomas, 
AsA CHANDLER, 
Dante M. Carton. 


GreoraIA, ELBERT County: 

I, Elizabeth Burch of said County and State, being of 
sound mind, but feeble in body, do make and publish this as 
a codicil to the foregoing will, hereby ratifying and confirm- 
ing the aforesaid foregoing will, except wherein the same is 
altered by this codicil. 

Item 1st. In addition to the property bequeathed to my 
neice, Mary Ann Burch, widow of Benjamin Burch, in the 
foregoing wills I give to her my carriage, carriage horses and 
harness, over and above her equal share. 

Item 2d. Whereas, in said foregoing will, William B. Bow- 
en is named as one of my executors, and whereas he has re- 
moved out of the State of Georgia, I hereby nominate and 
appoint my other named executor, John C. Lurch, to be sole 
executor of my said last will and this codicil, with all the 
righgs, powers, privileges and interests into and over my es- 
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tate, and into and over the estate of my last husband, Wil- 
liam §. Burch, which my executors may lawfully have or 
claim. 

In testimony whereof, I have hereunto set my hand and 
seal, this 21st of June, 1855. 

her. 
ELIZABETH ~ BURCH. 
mark. 

Signed, sealed and published by the testatrix, in our pre- 
sence, and signed by us as witnesses, in the presence of the 
testatrix and in the presence of each other, the day of the 
date of said will. THOMAS W. THOMAS, 

his 
HENRY > ADAMS, 
mark. 


ASA CHANDLER. 


The following were the facts agreed on: 
It was admitted by John W. Burch and others, defendants 


in the above cause, that Elizabeth Burch, the executrix of 
said will of William 8. Burch, survived both the executors 
of said will of William S. Burch, and that the. records of 
the Court of Ordinary contained no evidence of any other 
returns being made by the executors of the will of the said 
William S. Burch, after the probate of the will, than an in- 
ventory of said estate, returned at the May Term of the said 
Court of Ordinary, 1822, and one made by William Woods, 
of the payment of debts of said estate, made to the November 
Term of said Court of Ordinary, 1823; that Upshaw, one of 
the executors of Wm. 8. Burch, died before the testator, Wm. 
8. Burch, and that Elizabeth Burch and William Woods qual- 
ified as executors of. said estate. 

Also, on the trial of said cause, it was admitted by John 
C. Burch, the applicant in said cause, that the executors of 
William S. Burch’s will, including Elizabeth Burch, execu- 
trix, proved the will of said William 8. Burch, in the Court 
of Ordinary in said County of Elbert, and that it was admit- 
ted to record at the January Term of the Court of Ordinary 
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of said county, 1822, and that said executors returned an in- 
ventory of the estate of William 8. Burch, at the May Term 
of said Court of Ordinary thereafter; and that William 
Woods, one of the executors of said will, made a return to 
the November Term, 1823, of said Court of Ordinary, of 
debts of said estate, paid by him as such executor; that said 
Elizabeth Burch remained in possession of the estate of the 
said William 8. Burch, with the consent of the executors, 
from the death of the testator until her own death, and that 
she died on the Ist day of July, 1855. 

The cause closed. Counsel for John W. Burch and others, 
defendants, asked the Court, in writing, to charge the Jury, 
that if they believed that Elizabeth Burch was permitted, by 
the executors, tv possess and enjoy the estate of William S. 
Burch during her lifetime, that such possession and enjoy- 
ment of the property by her, is evidence of the assent of the 
executors to her receiving said estate in compliance with the 
will of said William S. and in execution thereof; and that if 
they believe she received said estate into her possession and 
enjoyed it during her life, with the consent of the executors, 
that such consent operated in behalf of those who, by the 
will, take after her death, so as to vest the title to the estate, 
after her death, in them, and leaves no ground, in law, for 
the granting of the application of said John C. Burch, now 
before them, and they should find against him. The Court 
refused so to charge, but on the contrary, charged the Jury 
as follows : 


‘“‘ Gentlemen of the Jury: In Blackstone’s Commentaries, I 
find this principle laid down: ‘the interest vested in the ex- 
ecutors by the will of the deceased, may be continued and 
kept alive by the will of the same executor, so that the exec- 
utor of A is, to all intents and purposes, the executor and 
representative of A himself; but the executor of A’s ad- 
ministrator or the administrator of A’s executor is not the 
representative of A; for the power of an exccutor is founled 
upon the special confidence and actual appointment of the 
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deceased; and such executor is therefore allowed to trans- 
mit that power to another in whom he has equal confidence ; 
but the administrator of A is merely the office of the Ordi- 
nary, prescribed to him by Act of Parliament, in whom the 
deceased has reposed no trust at all; and therefore, on the 
death of that officer, it results back to the Ordinary to ap- 
point another.’ No new light has been shed upon this case, 
which causes me to doubt that these principles apply to and 
control the issue before you. If you believe that Mrs. Eliz- 
abeth Burch, at the time of making her will and codicil, was 
the sole surviving qualified executrix of Wm. 8. Burch, de- 
ceased, and that she appointed John C. Burch, the applicant, 
her sole executor, then he is entitled, by law, to administer 
and manage as executor of the estate of Wm. S. Burch; also 
the express bequest to him of such right and, power, in the 
will and codicil of Elizabeth Burch, was no more efficacious 
to vest the same in him than his simple appointment as exec- 
utor would have been. 

“T have been requested by defendant’s Counsel to charge 
the Jury, that if they believe that Elizabeth Burch was per- 
mitted, by the executors, to possess and enjoy the estate of 
Wn. S. Burch during her lifetime, that such possession and 
enjoyment of the property by her, is evidence of the assent 
of the executors to her receiving said estate, in compliance 
with the will of the said William S. and in execution thereof.. 
My response to this request is, that it is good law in a case 
to which it applies, but it has no application to the issue you 
are to try. The question for you, is not whether the will of 
Wn. 8S. Burch has been rightly executed in behalf of Eliza- 
beth Burch, who, it seems, was entitled to a life estate in the 
whole, but who is entitled to execute it in behalf of the re- 
mainder-men, who take after her death. 

“The request made by defendant’s Counsel, proceeds as 
follows: and that if they (the Jury) believe she (Elizabeth 
Burch,) received said estate into her possession and enjoyed 
it during her life, with the consent of the executors, that such 
consent operated in behalf of those who, by the will, take 
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after her death, so as to vest the title to the estate, after-her 
death, in them) and leaves no ground, in law, for the grant- 
ing of the application of said John C. Burch, now before 
them, and they “should find against him. My response to 
this is, I decline to give it to you in charge; and on the con- 
trary, charge you it is not the law of this case.” 


Exceptions were filed to the charge as given, and the re- 
fusal to charge. 


VanDuzer; WELLBORN, for plaintiff in error. 
T. R. R. Coss, for defendant in error. 


The Court not being unanimous, delivered their opinions 
seriatim. 


By the Court.—Lumpkin, J. delivering the opinion. 


But two questions present themselves to our consideration 
upon this record, and I shall consider them in the order in 
which they were argued by Counsel. 

[1.] The first is, whether the defendant in error, John C. 
Burch, by virtue of his appointment and qualification as exec- 
utor of the last will and testament of Wm. Elizabeth Burch, 
became entitled to represent the estate of Mrs. S. Burch, de- 
ceased, of which Mrs. Elizabeth Burch was the sole surviving 
executrix, at the time of her death? The general principle 
was not denied by Counsel for plaintiff in error, but this case 
was sought to be made an exception, by reason of the fact, 
that if anything is to be done by the representative of Wil- 
liam 8. Burch’s estate, it is solely to make the sale and dis- 
tribution which, by the terms of the will itself, were not to 
be made until the death of Mrs. Burch; and consequently, 
could not, by any possibility, have been made by her as ex- 
ecutrix. The argument is, that her executor cannot be sub- 
rogated to rights which she, herself, did not haye. We have 
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not been able to arrive at this conclusion. The reason of the 
rule is thus given by Blackstone: “ For the power of an ex- 
ecutor is founded upon the special confidence and actual ap- 
pointment of the deceased; and such executor is, therefore, 
allowed to transmit that power to another, in whom he has 
equal confidence.’ This reason applies with as much force: 
to the case at bar as to any ordinary case. Moreover, this 
rule has been a settled rule of the Courts for more than five 
centuries, as appears by a Statute passed in 25 Hd. LIT. (A. 
D. 1352,) regulating the duties of such executors. (See 9 
Petersdorff, Abr. 301, note 1.) Such cases as the present 
must have frequently occurred, and yet, we find no such ex- 
ception made, and nothing analagous thereto, from which to 
deduce it. (See Wentworth’s Cffice of Ex’rs, 259 ; Godol- 
phin’s Orphan’s legacy, Part Il. Ch. T.; 4 Burn’s Eeel. 
Law, 224; Wankford vs. Wankford, 1 Salkeld, 309; 
Williams on Ex’rs, Bk. 11D. Ch. T, p. 207.) 

[2.] The other objection was more urgently pressed by the 
able Counsel for plaintiffs in error; and that is, that by the 
assent of the executors to the life interest of Mrs. Burch, un- 
der her husbangs will, all the title passed out of the estate; 
and hence, that the will was fully executed, and there remains 
nothing for an executor to do. Waiving the point, whether 
this is a proper objection, iftrue, to the present application, 
as both parties have expressed a desire for the opinion of this 
Court upon this question, we shall proceed to examine the 
will, and see whether there does remain any portion of it un- 
executed. The rule that the assent of an executor to the life 
estate, enures to the benefit of a vested remainder-man, has 
been frequently reccgnized by this Court ; and in Foster vs. 
McGinnis, (4 Ga. 877,) it is very strongly intimated, that 
the mere fact of a sale being ordered for the purpose of a di- 
vision, not only will not keep the remainder from vesting, but, 
in a proper case, the remainder-men, themselves, might make 
the sale and the division. But is this such a case? Were 
the remainders vested at the death of Wm. 8. Burch? For if 
any one of the several beneficiaries took a contingent remain- 
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der, then the law, which will not allow an estate ever to be 
in abeyance, must keep the title in the estate of Wm. 8. Burch, 
until the contingency happens. We think it clear that those 
provisions in the will of William 8. Burch, referring to the 
death of his wife’s sisters, and also to the death of the heirs of 
William T. Cook, leaving no child or children, look to those 
contingencies as arising during the lifetime of his wife, and 
not during his own life. In fact, upon a careful review of 
this will, it is evident that the testator did not intend the 
title to any of his property to pass out of his estate during 
* the lifetime of his wife, except in the event of her marriage. 
The care with which he distinguishes the use of the words 
“lend” and “ give,” shows that it was no unmeaning distine- 
tion with him. His testamentary idea clearly was, that his 
wife should have the usufruct of his estate, only the title re- 
maining in his executors; and hence, he speaks of their re- 
suming possession, of its being under their management, di- 
rection and control, after her second marriage, of their “lend- 
ing’’ a portion to his sister Betty Cook, after his wife’s' death ; 
still keeping the ‘“‘management, direction and control,” and 
finally providing for a sale and division. There can be no 
question that the testator intended this sale to be made by 
his executors; otherwise, how could they “lend” a portion of 
the proceeds of the sale to Betty Cook during her life, and 
keep the management, direction and control thereof? And 
if such was the intenticn of the testator, (upon which point 
I believe the Court are unanimous,) is the will fully executed 
until such sale is made? 

But it is urged that the remainder-men, themselves, can 
make this sale. It is admitted by Counsel, that the remain- 
der-men number at least one hundred; that they live in a 
half dozen different States of the Union—among others, Illi- 
nois and Texas; that they are of various ages, and some of 
them femes covert; that the interest of some of them would 
hardly pay their expenses from their homes to the site of this 
property. Only portion of them are parties to this caveat, 
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and some of them are possiby ignorant even of their having 
an interest, or of the death of the life-tenant. Is this a case 
for an Ordinary to refuse to appint a representative to a large 
estate, consisting chiefly of negroes, and to permit them to 
remain without a controlling hand; and the estate to be was- 
ted upon the suggestion that all of these remainder-men, if 
they could possibly all be assembled, might make this sale 
and save the commissions of an executor? If titles can be 
made by them, all must join. The absence, minority, cover- 
ture, of any one, might be a cloud upon it. In the mean- 
while, who has the right to control and manage the estate? ° 
If a trespass is committed, in whom does the right of action 
lay? Mark it, the proceeds of the sale, not the property, is 
given to these legatees—could they bring trover for one or 
more of the negroes? Could they sue in ejectment for the 
land? These interrogatories, it seems to me, must show the 
impracticability and the impolicy of sucha proceeding. Butit 
is said that the proceeds of the sale being given to those leg- 
atees, they may elect to take the corpus, and thus dispense 
with a sale. That this may be done in some cases, and that 
a case may be made in which a Court of Equity would order 
the delivery of the property in specie, is undoubted. Ina 
late case before this Court, (General Bledsoe’s will,) we occu- 
pied and enforced this doctrine. But this must be done by a 
Court of Equity, upon a proper case made. How is the Or- 
dinary informed that the legatees have made such election? 
How can he try the issue, whether this is a proper case for 
the enforcement of this rule? Suppose a portion of the leg- 
atees dissent, is the Ordinary to be governed by the majority, 
or shall he grant partial letters to administer and make sale 
of the portions belonging to the dissenting or non-assenting 
legatees? By whom is the division to be made between those 
legatees, electing to take in special, and those declining to 
elect? These and many other difficulties suggest themselves 
immediately, as insurmountable obstacles to the action of the 
Ordinary, refusing letters testamentary on this ground. I 
express no opinion as to the power of a Court of Equity to 
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meet them. Then, if at all, this election must be made, and 
it will be for that Court to decide whether the case is one 
which will authorize this relief. 


STARNES, J. concurring. 


I concur with the judgment delivered by Judge LUMPKIN 
in this case, and for the reasons which have been so ably as- 
signed by him in his opinion. 


BENNING, J. dissenting. 


Ought the letters testamentary, on the estate of William 
S. Burch, to have been granted to John C. Burch? 

They certainly ought not, if, at the time when they were 
granted, the legacies mentioned in the will had completely 
vested in the legatees. For in that case, the letters would 
give the grantee of them no power whatever; they could not 
give him power to touch any of the property bequeathed by 
the will, because the whole interest in that property would be- 
long to others—the legatees. The most probable effect of 
granting them, would be to delude the person to whom they 
were granted, into the commission of a ¢ort—the seizure of 
the property bequeathed i in the will, under the idea that the 
letters would require of him such seizure. 
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At the time, then, when the letters were granted, had the 
legacies become completely vested in the legatees ? 

I say they had. 

1. The remainders were never contingent. 

This, I think, is, in all except one particular, completely 
settled by McGinnis vs. Foster, (4 Ga. R. 377.) The first 
head note of that case is as follows: 

“Robert Foster made his will as follows: I give and 
bequeath unto my beloved wife, Celia Foster, all my es- 
tate, both real and personal, after my just debts and funeral 
expenses are paid, during her life.or widowhood. In case 
my wife shall die or exchange her situation by marriage, it is 
my will, that a sale be made of all my property, both real 
and personal, and the proceeds be equally divided among my 
children. Celia Foster, a daughter of the testator, intermar- 
ried with Stephen W. McGinnis, after the death of her father, 
and died before her mother: Held, that the children of Ro- 
bert Foster, who survived, took, at his death, a vested re- 
mainder in the estate.’’ See, too, Jordan vs. Thornton and 
others, (7 Ga. 520.) 

In this will, the word used by the testator in creating the 
life estates, is the word “lend.” This is the particular to 
which the case of McGinnis vs. Foster does not extend. 

But surely this word can have no other import in this 
will, than that of the word give. (Bryan vs. Duncan, 11 
Ga. 67; Booth vs. Terrell, 16 Ga. 20.) How, indeed, can 
the word, when used in a will, ever have any other import? 
A loan is revocable. Is anything contained in a will—any- 
thing conveyed by a will, revocable after the testator’s death, 
unless a special power of revocation is given by the will to 
somebody? Who is to revoke the loan when the lender is 
in the grave? The word cannot mean a loan. 

It was argued that it appears to have been the testator’s 
intention that there should be things done with the remain- 
ders by the executors, such as a sale and a division of the 
proceeds; but if we admit this to have been the intention, 
what does it amount to, if we have to admit, at the same time, 
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that these remainders were to vest, at the testator’s death, in 
the remainder-men ; i. e. were to belong, absolutely, to the 
remainder-men? In such a case, the intention is repugnant 
to the gift. The owner of property is not owner, if the pro- 
perty can be sold against his wishes. 

And the expression of such an intention, must be consider- 
ed a word of advice from the testator, to the objects of his 
bounty, not a word of law. 

2. But if the remainders were ever contingent, it is most 
certain that they became vested on tie termination of the life 
estate; i. e. on the death of Mrs. Burch. She had never 
married; they were, therefore, vested at the time when the 
letters testamentary were applied for ; because that was after 
Mrs. Burch’s death. 

Whether, then, we consider the remainders as vested or as 
as contingent, the result is the same. That result is, that 
at the time when the letters were granted, the whole interest 
in all of the property conveyed by the will had become ves- 
ted in legatees. If so, such letters could give the person to 
whom they were granted, no power at all over that property ; 
and unless letters can confer on him to whom they are grant- 
ed, some power over the testator’s, they certainly ought not 
to be granted. 

In addition to all this, I think that an executor would, in 
this case, do more harm than good, even in respect to the 
carrying out of the intention of the testator, as to a sale of 
the property and a division of the proceeds of sale. An ex- 
ecutor’s personal interest would be all against a speedy ac- 
eomplishment of that object. As long as that object should 
remain unaccomplished, he would be handling the property 
and pocketing commissions. ‘The attainment of these com- 
missions, I have little doubt, myself, was the sole object of 
this application for letters. The estate is large; the claim- 
ants upon it many, and they persons widely separated from 
one another; so it was said in argument. 

If there is to be a law.suit among these claimants, the exis- 
tence of an executor will not prevent it. If there is to be 
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none, it is not because an executor exists, that that is to be 
80. 

All that could be said of him, it seems to me, would be, 
that he is in the way. 

I will barely add, that Mrs. Burch, the life tenant, and one 
of the executors, had been executrix for some thirty years. 
Another of the executors qualified at the same time at which 
she did. She had been in the possession of the property for 
the whole time between her appointment and her death. It 
is to be presumed, therefore, that all of the testator’s debts 
had been paid. Imfso, an administration was not needed for 
the payment of debts. 

For these reasons, I dissent from the judgment of the 
Court rendered in this case. 





No. 42.—Srepuen Upson, plaintiff in error, vs. Nancy C. 
ARNOLD, executrix, Xc. e¢ al. defendants in error. 


[1.] If, upon the dissolution of a partnership, general or limited, the retiring 
partner bona fide assigns all his interest in the stock and effects to the 
remaining partner, the same becomes separate property, and will be distri- 
butable accordingly, notwithstanding the subsequent insolvency of the re- 
maining partner. 


In Equity, in Oglethorpe Superior Court. Decision by 
Judge Tuomas W. Tuomas, October Term, 1855. 


William 8. Arnold, during his life, entered into partner- 
ship with Benj. A. Gresham in a mercantile enterprise. 
Subsequently, Gresham sold out to Arnold all of the assets 
of the firm, and Arnold assumed the payment of the debts of 
the firm. Arnold then entered into a partnership with Ste- 
phen Upson, as a limited partner—Upson putting in the sum 
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of $5.000. Subsequently, Upson retired, selling out to Ar- 
nold, who assumed payment of the debts. Arnold died in- 
solvent, many of the debts of the two preceding firms being 
still unpaid. On a bill to marshal assets, filed by the execu- 
trix of Arnold, the Court below decided, that by reason of 
the sales by Gresham and Upson, respectively, to Arnold, 
the firm assets became individual assets; and by reason of 
the assumption by Arnold of the firm debts, and his individ- 
ual agreement to indemnify the retiring partners, the firm 
debts stood in Equity as individual debts; and hence, that all 
the creditors, of equal dignity, of both firms, and of Arnold 
individually, should be paid pro rata from all the assets. 
This decision is assigned as error by Stephen Upson. 
. 


Cone, for plaintiff in error. 


T. R. R. Coss, for defendants. 


By the Court.—Lumpkty, J. delivering the opinion. 


[1.] It is distinctly admitted by the able Counsel for the 
plaintiff in error, that in case of general partnerships, if the 
retiring partner bona fide assigns all his interest in the stock 
and effects to the remaining partner, that the same becomes 
thereby separate property, and will be distributable accord- 
ingly, notwithstanding the subsequent insolvency of the re- 
maining partner; and that the sale made by Gresham to 
Arnold, comes within this principle; and such, undoubtedly, 
is the law. (Perkins’ Edition of Collyer on Partnerships, 
789.) 

He denies, however, that the same rule applies to the trans- 
fer between Upson and Arnold, which was a case of limited 
partnership. The learned Counsel has cited no authority in 
support of such distinction. The Act of 1837 (Cobb’s Digest, 
585) recognizes none such. And the only reason assigned 
by the distinguished Counsel for incorporating this exception 
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upon the well established doctrine of partnerships, that in 
case of general partnerships, the retiring partner may still 
be sued for the firm debts, contracted previous to the disso- 
lution, which cannot be done in the case of limited partner- 
ships. 

We will not say that this constitutes no ground why a dif- 
ferent practice should not prevail in the two cases. No wri- 
ter, however, upon this head of the law, has referred to any 
such distinction, not even when treating expressly and ex- 
clusively of the Law of Limited Partnerships. No such 
point has been adjudicated by any Court, English or Ameri- 
can. And under such circumstances, we should not feel 


warranted in making such an innovation. 
e 





No. 43.—PressLey (a slave) plaintiff in error, vs. THE 
Strate oF GeorGIA, defendant in error. 


[1.] It is too late to object to a correction of the lists of Jurors, directed by 
the Court in the progress of selecting the Jury, if the objection be made 
after trial and verdict. Ifthe prisoner were-deprived of any right by the 
proceeding, the objection should, on this account, have been made to the 
Court, when a correction could have been applied and the ends of justice 
Subserved. 


[2.] The Court may illustrate his instruction to the Jury, by a hypothesis 
which is unfavorable to the prisoner, if there be facts in the case to author- 
ize such hypothesis ; and is not under obligation to say anything of an op- 
posite state of facts, if there be no evidence to this effect before the Jury. 

[3.] It is not error in the Court to decline to charge that the prisoner is not 
liable, if the death was produced by bad surgery, if there were no evidence 
of bad surgery in the case. 


Murder, in Oglethorpe Superior Court. Tried before 
Judge Tuomas W. Tuomas, October Term, 1855. 
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A motion was made for a new trial in this case, on the fol- 
lowing grounds: 

1st. The first panel of Jurors being presented to the pris- 
oner’s Counsel, they were asked if they had any objection to 
the panel? And they repliednone. The fifth Juror called 
was William H. Olive. Prisoner objected, because no such 
man appeared on his list, it being there written William H. 
Ogilvie. Olive was one of the original panel of 24 in atten- 
dance on the Court. ‘The whole panel were not called before 
being put on the prisoner. The Court corrected the priso- 
ner’s list, and ordered Olive to be put upon the prisoner, and 
prisoner challenged him. This was the first ground for a 
new trial. | 

2d. Because the Court erred in charging the Jury upon 
implied malice, after reading to them the section of the Pen- 
al Code, in adding “To illustrate by this case: If you be- 
lieve, from the evidence, that prisoner killed Boston (the 
dec’d) because Boston called him a d d white-eyed son of a 
b——h, this is no considerable provocation, and the circum- 
stances of the killing show an abandoned and malignant 
heart. The law implies malice, and the killing is murder.’ 

3d. Because the Court erred, upon being requested by 
Counsel for prisoner to charge the Jury, that the defendant 
was not guilty of the homicide, if the death was not the nat- 
ural result of the wound, if left to itself, but was the conse- 
quence of improper treatment, in saying to the Jury, that 
“such is the law, but the onus of proving the unskilful sur- 
gery, Was upon the defendant, and the Court charges you 
that there is no eviflence of bad surgery in this case.” 

4th. Because the bill of indictment was not read or sub- 
mitted to the Jury, until they returned into Court and ren- 
dered their verdict. The Solicitor General, at the opening 
of the case, stated to the Jury the nature of the charge, and 
the proof he expected to make. 

The Court below refused to grant a new trial, and this de- 
cision is assigned as error. 

VOL. xIx-25 
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T. R. R. Coss, for plaintiff in error. 


A. H. Stepuens & L. Steruens, for defendant. 


By the Court.—Starnes, J. delivering the opinion. 


[1.] It does not appear, that any injury resulted to the 
prisoner from the proceeding, as it related to the Juror, 
Olive. 

It is true, that the name of Ogilvie, appeared on the list 
of Jurors handed to the prisoner’s Counsel, instead of that of 
Olive, (which was the right name, and not the name on the 
Clerk’s list,) until the name of Olive was called in the pro- 
gress of forming a Jury, when the variance was detected, and 
the list corrected by order of the Court. But if the prisoner 
had been deprived of any right by this proceeding, his Counsel 
should have made it known at the time, and then the Court 
might have given to the matter such a direction as would have 
protected the prisoner’s rights, and still have subserved the ends 
of justice. No objection, however, on this ground was made. 
And itis too late now, after trial and verdict, to insist that 
the prisoner might have been deprived of his rights by this 
irregularity. 

[2.] It is objected, that the charge was not accurate and 
fair, because the Court illustrated by the case, but put the 
illustration on a hypothesis which contemplated the prisoner 
as guilty of the crime of murder, and said nothing of a state 
of facts which might show that he was guilty of a less offence, 
or of no offence whatever. And to sustain this exception, it 
is argued that the decedent did not receive the mortal blow 
when he and the prisoner were together on the floor, and 
when nothing had occurred more than abusive language, to 
provoke a mortal blow from the prisoner, but that this blow 
was in all probability given when the decedent was rushing 
out after the prisoner, who was leaving the room, and who. 
alarmed and agitated by the pursuit of the decedent, struck 
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back at the latter with his knife, and inflicted the wound 
which resulted in death. 

If there had been evidence before the Jury to authorize 
this view of the case, it would have been unfair in the Court 
to have presented the hypothesis as he did, without bringing 
this view of the matter also to the attention of the Jury. 
But upon careful examination, we can find no testimony which 
justifies this conclusion. And therefore, we cannot say that 
the Court should have presented such a hypothesis to the Jury. 

[8.] It was also insisted, that the Court erred in telling 
the Jury, that “there was no evidence of bad surgery”’ in the 
case. ‘That the Counsel, in the use of the term ‘bad surge- 
ry,’ had not meant to speak of surgical treatment proper, 
but of unskilful and injudicious treatment ; and that of this 
there was evidence. 

Let the definition of the Counsel be received; and still, 
in our opinion, there was no evidence of such unskilful and 
improper treatment as should relieve this prisoner from res- 
ponsibility, as the perpetrator of the decedent’s death, and 
authorize the Court to say anything about Lad surgery. 

The removal of the latter to his master’s house, seems not 
to have been such injudicious treatment as produced his 
death, because this removal occurred soon after the wound 
was inflicted, the decedent lived some five days afterwards, 
and the physician testifies that the secondary hemorrhage, 
which was the immediate cause of the death, was a recent 
thing. No other evidence, which might be supposed to show 
injudicious treatment, was presented. ‘The Court was there- 
fore right in the observation made. 

But even if this removal of the decedent, or any such act 
not plainly shown to have been unreasonable and wrong, had 
been the immediate cause of the death; still, would the pris- 
oner be responsible for the act, unless, indeed, it were plainly 
shown that the wound was not, in its nature, mortal. And 
even unreasonable and injudicious treatment, which might be 
supposed to have been the immediate cause of the death, 
should not relieve the perpetrator of such an offence, unless 
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it were clearly shown that the wound was not necessarily 
mortal. 

The testimony of the physician in this case is, that the 
wound was in the heart, and that not one in a hundred ever 
recover from wounds in the heart. He says, it is true, that 
secondary hemorrhage was the immediate cause of the death 
in this instance; that it was possible that secondary hemor- 
rhage might have been avoided, if the patient had been kept 
quiet, and that from his having lived as long as he did, it 
would seem that upon a calculation of the doctrine of chan- 
ces, the patient might have lived if he had been kept quiet. 

From this it is argued, that death would not have resulted 
but for injudicious treatment. 

This argument is not supported by the facts. There is 
nothing to show such injudicious treatment. As we have 
shown, the removal of the decedent to his master’s house could 
not be so regarded. And it is not affirmatively shown, as we 
say it should be shown, in order to exonerate the prisoner from 
responsibility for such an act, that the wound was not mor- 
tal, but the death resulted from improper treatment. On the 
contrary, it was said by the physician, that it was barely 
possible, upon a calculation of chances, that death might not 
necessarily have resulted from the wound. And this physi- 
cian states elsewhere, that he saw no other cause for the 
death but the wound. Again, he says that he had no doubt 
that the decedent died of the wounds inflicted. 

Under these circumstances, we think it was not error in 
the Court to say that there was no evidence of bad surgery 
(even in the sense of bad treatment) in the case. 





SUPREME COURT OF mee 


SAVANNAH, JANUARY 14TH, 1856. 


At the opening of the Court, Hon. Wa. Law addressed the 
Court as follows: 


May it please your Honors : 

The melancholy duty has been assigned to me by my bre- 
thren of the bar, of announcing to this Court the death of 
the Hon. Joun McPuerson Berrien, late the most distin- 
guished member of that bar, and its brightest ornament; and 
of presenting to the Court the proceedings and resolutions of 
the bar of this city upon the occurrence of that lamented 
event, expressive of their appreciation of tke character, and 
high respect for the memory of their departed friend and 
brother; as also their sense of the great loss the profession 
has sustained by his death. 

Honored for more than forty years with the friendship of 
the deceased, commencing with my call to the bar, over 
which he then presided with an honor to himself so distin- 
guished, and a benefit to the public so universally acknowl- 
edged, that even at that carly period of his life he command- 
ed, as a Judge, the fulness of public confidence, and laid the 
foundation of that enviable fame which survives his descent 
to the grave. 

A friendship, sirs, thus early commenced, ripened into in- 
timacy in the progress of life, was in no way and at no time 
more sensibly felt or gratefully appreciated, than in the uni- 
form and almost paternal kindness which he extended to my 
early professional efforts and struggles. Few knew him bet- 
ter than I did—none honored and esteemed him more. I 
cannot refrain, on this occasion, from an expression of my 
sincere gratification at the testimonial furnished by my bre- 
thren of the bar, of their admiration for the character and 
distinguished merits of the deceased, and of the high respect 
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they entertain for his memory, nor from saying howmuch I ap- 
preciate their kindness in making me the honored instrument 
of bringing their proceedings to the notice of this Court. 


But it is not limited to private friendship to sympathise 
with these proceedings. ‘The death of such a man is a pub- 
lic calamity. His talents and usefulness had not been con- 
fined to his own State. The fame of his wisdom and rare 
eloquence, issuing from the Senatorial Hall of the nation, 
had spread over the country and placed him, in the estima- 
tion of his countrymen, among the great Statesmen and Le- 
gislators of the age. His death adds another name to that 
melancholy list of gigantic intellects and devoted patriots of 
our country, upon whom the icy hand of death has been laid 
in the past few years, and calls afresh for the homage of a 
nation’s regret and sorrow. 

It is true that Judge BERRIEN was spared by a beneficent 
Providence to an advanced period of life, far beyond that al- 
lotted to most men; but he still retained, in a remarkable 
degree, the energy of physical strength, and the vigor of un- 
diminished intellect, combined with a spirited enjoyment of 
social intercourse. Nor yet had the fervor of his patriotism 
abated, for he still felt a lively interest in his country’s wel- 
fare, upon all important political questions, and was to the 
last ready to lend the counsel of his experienced wisdom to 
what he conceived to be his country’s good. Full of the 
learning of the law, he was still the eloquent advocate and 
the profound lawyer, and both the bench and the bar lis- 
tened with pleasure and advantage to his instructive argu- 
ment. 

But your Honors, who have so often heard him, and who 
knew him so well, I am sure, will fully appreciate the testi- 
monials of his exalted worth and distinguished character, fur- 
nished by the proceedings of the Bar, which I have the hon- 
or now to present. 

‘“‘At a meeting of the Bar, at the Court room in the City 
of Savannah, on the 2d day of January inst. the Hon. Wm. 
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B. Fleming was appointed Chairman, and Julian Hartridge, 
Esq. Solicitor General of the Eastern Circuit, Secretary. 

“The Hon. Wm. Law, the Hon. Charles S. Henry, the 
Hon. Edward J. Harden, Hon. John E. Ward, and E. H. 
Bacon, Esq. were appointed a Committee to prepare resolu- 
tions expressive of the feelings of the meeting on the melan- 
choly occasion of the recent death of the Hon. John McPher- 
son Berrien, a member of the Bar. 

“Whereupon, Wm. Law, in behalf of the Committee, pre- 
sented the following preamble and resolutions, which were 
unanimously adopted by the meeting: 

“The members of this Bar, desirous of giving public ex- 
pression to their feelings, and the sense they entertain of the 
loss which the Bar has sustained by the death of its oldest 
and most distinguished member, who, for more than half a 
century has illustrated the virtues of the profession, adorned 
it by the exhibition of rare and eminent talents, and left an ex- 
ample of spotless purity and integrity of life; and also to 
manifest the affectionate esteem in which they hold the mem- 
ory of their venerated departed brother, as a citizen eminent 
for his patriotism and public services, as.a statesman distin- 
guished for talents and integrity, and as a man endeared to 
their affections as well by his private as public virtues, by 
the social qualities of the heart as well as by the vigor of his 
intellect, do adopt the following resolutions : 

“1. Resolved, That the Members of the Bar here assem- 
bled, have heard with deep regret of the death of the Hon. 
John M. Berrien, and that we sincerely condole with the mem- 
bers of his family on the occasion of the loss which they, in 
common with the community, have,sustained. 

“2. Resolved, As a testimony of respect for the memory 
of the deceased, the Bar will, in a body, attend his funeral. 

“3. Resolved, As a further testimony of such respect, that 
his Honor, the Judge of the Superior Court of this county, be 
requested to have the staves of the Court draped in mourn- 
ing, and that the Bar wear the usual badge of mourning for 
thirty days. 
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“4, Resolved, That the proceedings of this meeting be laid 
before the Supreme Court of Georgia at its next meeting at 
this place, with a request that that body enter these proceed- 
ings on their minutes, and adjourn for one day, as a token of 
respect for the memory of the deceased, and that the same 
proceedings be laid before the Supreme Court of this county 
at its next session, with « similar request of entry on its min- 
utes, and of adjournment for one week. 

“5. Resolved, That a committee of five be appointed by 
the chairman of the meeting to carry the foregoing resolution 
into effect, and also to select some suitable person to pronounce, 
at some proper time and place, a eulogy on the life and char- 
acter of the deceased before the Bar of Georgia. 

“6. Resolved, That these proceedings be published in the 
several papers of this city, and that a copy of the same be 
furnished by the Secretary to the family of the deceased. 

“The Chair appointed as a committee under the 5th resc- 
lution, Hon. Wm. Law, Hon. C. 8. Henry, Hon. John E. 
Ward, Hon. Edward J. Harden, and E. H. Bacon, Esq.” 

In accordance with these resolutions, I now move your 
Honors, that this Court do adjourn for one day. 

Judge LumpKIN in behalf of the Court responded as fol- 
lows : 

This Court receives the proceedings of the Bar. in regard 
to the late Hon. John McPherson Berrien, with profound 
emotion. We cordially unite with the Bar and the people of 
the whole State in the expression of deep regret for his death, 
in admiration of his talents—his patriotism and private vir- 
tues. 

This is not the occasion, nor is it for me to consider and 
discuss at length the character and merits of the deceased. 
The performance of that duty, with which the Bar of this 
place has appropriately charged itself, must be deferred to 
another opportunity ; and has been, or will be, committed to 
abler hands. And this is right. This community, who knew 
his manner of life from his youth up, saw him face to face 
for fifty years and more, in the able and faithful performance 
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of his various duties; and it is for them to appreciate, fully, 
all his worth, and to dwell with melancholy affection upon his 
transcendent excellencies. 

But the whole State has sustained an irreparable loss. 
Who, in Georgia, had attained to his full stature? As a 
lawyer and a citizen, who will dispute with the premiership ? 
What completeness and harmony of organization of the men- 
tal, moral and physical nature! He aimed at noble ends, and 
pursued them by none other than honorable means. What- 
ever he attempted he did well. Nothing half done ever came 
from his hands; for as uncommon as were his great abilities, 
his industry was still more extraordinary. 

Who can estimate the impulse and advance which he gave 
to the cause of legal learning in this city and circuit, and 
throughout the land? Reference has been made to his ser- 
vice in the councils of the nation. Permit me to say, upon 
competent authority, that his constitutional arguments in the 
Senate of the United States, were exhaustive of the subjects 
which he discussed; and that, on such occasions, no member 
was deferred to more in that body. His logic was the clear- 
ness of the perfect day, approaching the certainty of math- 
ematical demonstration. 

Judge Berrien was a striking example of the love of thelaw, 
supposed by so many not to be altogether lovely; and his at- 
tachment, instead of wavering, seemed to wax warmer and war- 
mer under the pressure of super-added years. Hence his 
brilliant and triumphant success. Hehad many cotemporaries 
at the Supreme Court Bar of the Union. Johnson, of Mary- 
land; Badger, of North Carolina; Crittenden, of Kentucky, 
and such like; but yet we may say, that while thinking of 
these gifted men, we feel new and increased pride in the con- 
summate lawyer, whom we have lost. Tad he been placed 
upon the bench of that Court, for the headship of which he 
was so pre-eminently qualified, his judicial fame would have 
been measured by that of Mansfield and Elden, and Stowell 
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of England; and Marshall and Kent, and Story in this coun- 
try. 

But our father and friend is gone. He has taken his place 
high in the same firmament whence beam the milder glories 
of the beloved and lamented Charlton. Hisraceisrun. His 
course is finished. For him, earth has no longer any future. 
He is beyond change—beyond chance. His home is Heay- 
en. 

Is it not well with him? He died happy and in the bosom 
of his family, full of years and full of honors. His bright 
sun has set. Far above us, he dwells in a world where there 
is no night ! 

The last time I saw Judge Berrien was under my own roof 
—the sunshine of the festive circle, and seeming “to breathe 
a second spring.” But we shall see him no more in the flesh. 
How difficult to realize this sad truth! Seek him at the do- 
mestic hearth, the office, the Court-room, the Cabinet Coun- 
cil, the Senate Chamber, the Sanctuary, and the solemn res- 
ponse from each is, “he is not here; he is risen.”’ 

We shall never again witness the illumination of that coun- 
tenance, which when lighted in the glow of his mind, was al- 
most supernatural. We shall no more listen to the silvery 
eloquence of those lips, “ upon which the bees of Hybla might 
have rested,” 

But we forbear. The theme is exhaustless. That deep 
feeling of sorrow should be entertained, when one thus virtu- 
ous and accomplished is stricken down by death, is natural ; 
and that an expression of these feelings and a just tribute of 
regard for the deceased, should be preserved on the records 
of this Court, of which he was so distinguished an ornament, 
is most meet and proper. We therefore order the resolutions 
to be entered of record; and, that the Court do adjourn for 
the day. 





